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I. Introduction. The debt/atonement model of punishment seeks tmede the
criminal with his direct victim, as well as thedar community, through restorative
mechanisms of restitution and atonentefis a result, it has certain advantages over
better known rivalé.Unlike retribution, reform and deterrence, therapph does some
good, first and foremost, for the victim of thengd. But it can also benefit the victimizer
and indirectly victimized members of the larger conmity. Competing theories usually
profit but one of the three. They also fail to doveell in removing the tension between
justice and mercy. Yet even when mercy is not dioopretribution, reform and
deterrence can dictate punishments that are mlytexcessive. But the problem isn'’t
just that of excess. At others times, it seems ti#yendorse inappropriately lenient
responses to crime.

| will argue that a properly construed debt/atoneinagproach, despite its stress
on punishment taking the form of restitution, camdiie three common objections that it
is incapable of providing appropriate punishmente first is that it cannot justify
punishing murder for the dead cannot be compensBtanh if this turns out to be true,
surprisingly, it bestows no relative advantage upeal accounts for if the dead cannot
be benefited, then they cannothamed, and thus punishing killers who did not harm
those they killed will be difficult for any theotg justify. The second objection is that it
cannot accommodate our practice of publishingdagittempts where there appears to be
no harm when the target didn’t even know the atteénapspired. Ironically, it turns out
thatonly the advocated approach can justify our practiqeuoishing failed attempts less
severely than successes. The third objection tsllestheory sometimes advocates

making criminals suffer in order to satisfy thedittive desires of their victims. I'l



argue that so harming criminals is a defensible twagxtract the debt payment they owe
their victims. However, I'll conclude that if it we wrong to ever intentionally harm
criminals, it would still be necessary to excuse phactice given the failure of the most
plausible alternative to the institution of punigmt a system of restitution that
repudiates intentionally harming lawbreakers.

I1. Why Punish? The most common response is that the crindiesdrves it. But
what good does it do to make him suffer? Well, ppehit satisfies the public’'s sense of
justice. But that just pushes back the questiowhat good does justice deliver when
giving the criminal what he deserves? It can’t herdrinsic good if it isn’t good in the
first place. The retributivist seems to cut off Exmtion prematurely. Rival theories like
deterrence do some good for society as a wholdgwtgform can do the criminal some
good. Yet the immediate victim benefits little. ©@burse, it might be claimed that
improving the lot of the victim is a civil matteHowever the line between torts and
crimes is not set in storid. will argue that there are good reasons to trestitution as a
form of punishment, although there will be (rar&uaions in which it can replace
punishment, understanding the latter to necessarilglve intentionally harming the
criminal?

The debt/atonement theory places a priority updimgithe direct victim, so the
debt payment is more important than the debtodeenent. But the approach aims to
restore the criminal and victim to their statuggsaal citizens where they were before (or
should have been.The victim is brought as close as he can to his@piate status
through some form of restitution. In fact, the dnial’s contrition and belated recognition

of his victim’s worth can play a role in the latterestoration. And a remorseful criminal,



who accepts his debt payment and the accompanyffegiag as a form of penance will
both be able to alleviate his guilt and prove todelf and others that he has learned his
lesson and thus ought to be restored to socieiy @sjuaf

Alas, it will often happen that the criminal is remintrite and there will be times
when the victimizer can’t render restitution. I lormer, the criminal can still provide
restitution. In the latter, the wrongdoer can stitine. In situations where neither can be
appropriately provided, that no more sinks the f@¢tement theory than the occasional
failure to maximize crime prevention scuttles tie¢etirence approach, or the inability to
make a particular criminal virtuous wrecks refoomthe impossibility to give a very
elderly criminal the decades in jail that he dessrorpedoes the rationale for retribution.
All theories, on some applications, will fall shofttheir own ideal. The degree of the
failure, the frequency at which it occurs, and hmerly the theory accords with broader
moral principles will be far more decisive in eating the approach.

I11. Justice and Mercy: One of the broader principles is mercy. There is
considerable tension between justice and mergysiice is a virtue, and mercy means
not bestowing justice, then it would seem that me&s@ vice. Such an unwelcome
conclusion usually assumes as a premise a retrstugiccount of justice where the
criminal deserves a certain level of punishmend, amything less is a miscarriage of
justice. Or if the premise is replaced with ond tlaims the rationale for punishment is
to reform criminals, mercifully releasing them prio rehabilitation would not
undermine justice. And if the purpose of punishmeméken to be deterrence, then it
seems the possibility of mercy will reduce the det& effect. However, if punitive

justice is determined by what restitution requitben the forgiving victim (or her



judicial/executive representative) is free to nieitty accept less compensation as a
means to restoration and reconciliation than §tally demanded by the law. She can
claim the apologetic and remorseful criminal owesriothing else, his debt either paid
or forgiven, and can thus be restored to sociegnasqual. Justice as restitution allows
both x amount of compensation and x minus n congiams Justice doesn’t demand
either. It depends upon what the victim requiresdaestored and reconciled to the
release of the criminal. Perhaps this involvesiisal worth recognized, peace of mind
regained, and material wealth recovered. What braimput the first two may legitimately
vary with the behavior of the criminal and the euder of the victim, while the material
debt can be forgiven without rendering the recaeattodin corrupt. So the higher
restitution might be the norm enacted in law butaifielly accepting the lower is not
incompatible with justice. Therefore mercy in aitetonist account is not internally at
odds with justice. There is no need to invoke a&axternal to justice in order to trump
considerations of justice.

I'V. Inappropriate Punishment: The principles governing restitution in the
debt/atonement model not only fail to provide aetinal obstacle to merciful early
release but they don’t demand sentences of inagptepengths as do reform, deterrence
and even retribution. These problems have beenratledlarsed in the literature so | will
be brief and thus able to spend more time highhgithe appeal of restitution and
dispelling misconceptions about the approach.

Deterrence could be obtained by punishing innocentsrough excessive
punishments of the guilty. On the other hand, atersition of deterrence could sanction

responses that are too lenient. Deterrence migbbtsned by faking someone’s



punishment. In other cases it might not be possibeter certain crimes or perhaps
punishment of the much admired will inspire copyaanes or other lawbreaking.
Nevertheless, our intuitions are that punishmeastillswarranted even if there is no
deterrent value in doing so. The debt/atonementoagp captures our belief that the
victimizer should compensate the victim and underghange of attitude - and often
have this brought about by his own suffering. Ssuffiering may satisfy the victim as it
teaches the criminal how he felt, symbolically @#feg the criminal and thus vindicating
the victim’s worth.

The most likely problem for reform is that it witquire excessive punishments.
Imagine someone whose crimes are minor but duehaiacter flaw can’t be easily
reformed. Society shouldn’t keep say a small-timeftin jail for decades because he is
likely to shoplift again. The debt theory can male¢ter sense of our intuitions here than
reform. Reform entails atonement and restitutionthe converse isn’t the case. It is not
that restitution and atonement take up where refeaves off as Garvey suggeSts.
Someone could be genuinely remorseful, penitentalidg to make restitution,
nonetheless, he is so disposed to commit such sraga&in. This may be because of
weakness of the will or some other character defeftist the ineffectiveness of prison as
a setting for moral improvement. However, from petive of the debt/atonement
theory, if the criminal has paid his debt and gealy atoned, then he ought to be
released. The debt/atonement theory demands reodsestitution, not sainthood.

Retribution will also punish inappropriately. Thgsmost obvious in the case of
Morris-style retribution which aims to offset iliiggains of those criminals who don’t

restrain themselves as law abiding citizens Bat the lawful may have felt no



compulsion to rape or murder and thus don’t regenfree riding of such criminals. Or
the difficulty people have restraining themseluwesf one crime (tax cheating) as
opposed to another (raping geriatrics) may notdseetated with the degree of harm of
the respective crimes. The natural response isfend a form of retribution where the
greater the intended harm, the greater the despw@dhment. However, this account
still will have a problem with punishing those wéi@ contrite and forgiven by their
victims. It intuitively seems they ought to be mhed less but the harm they caused or
intended is just as much. There are also someaijuksteasonable laws that are violated
without wrongdoing on the part of the lawbreakdre Tlassic case is when a life is saved
at the expense of someone else’s property. Sureliatvbreaker doesrdeserve to
suffer but is merely required to render restitutiany harm in doing so being foreseeable
but unintended. There is also the concern thabtgivist desert falsely assumes the
criminal was free to do otherwise than he did. Hoevehe absence of such libertarian
free will is not an obstacle to maintaining thadgd who intentionally harm others ought
to atone and render restitution.

V. Failed Attempts: A common complaint directed at restitution basezbants
of punishment is that they can’t account for otwitions concerning penalizing failed
criminal attempts? Let me first remind readers that the theory adtestaere is a debt
and atonement approach so someone could initiate agiubattempt and warrant
punishment, even if there is no harm that neeth® toffset by restitution. The criminal
still needs to atone and punishment could proviéeplace and time for atonement. Of
course, society can’t force someone to atonet$azamponents of remorse, apology and

penance must be freely undertaken to be just'ttt society can, given the proper



account of forfeiture of some rights, place thenamial in a setting that makes atonement
more likely.

That said, | would still argue that there is hamfailed attempts. There is
obviously a harm where an attempt leaves the taeefefied, sleepless, and in therapy.
But what about when the intended victim doesn’tnelaeow the failed attempt has
transpired? Why punish such a criminal? The adeoctimoral education will insist that
the criminal needs to be reformed. The retributiwigl stress that the criminal is evil for
he intended harm and thus deserves punishmentdétbaence theorist has his own
argument for punishing mere attempts even thougbnecaims to fail, and that is the
knowledge that one won’t be punished if one’s aptefails will likely increase criminal
endeavors for it lowers their probable cd$ts.

David Boonin claims that a restitutionist can aggdor punishing failed attempts
of which the intended target is ignorant on theugas that such attempts raise the
probability that he will be victimizetf One is harmed if put in an objectively more
threatening situation, even if one is unaware.dfliis may often be true but it isn’t
necessary so, and we will want to punish in scesawmihere it is not. It is even possible to
imagine a case where the attempted crime not ailly/tb increase the probability of
harm, but actually produces averall decrease in its likelihood. This hypothetical would
involve a known criminal under constant surveilanéd/herever he went, more law
enforcement and associated public health and safetyts (paramedics, firemen etc.)
would be found than otherwise. Thus if he atteniptsommit a crime against you, he
will fail because there are so many law enforcenagents blanketing the area. Even if it

is illegitimate to claim the criminal'sevitable failure, nevertheless, we can still



plausibly claim his attempt makes you safer ovesitiiough the risk of harm from him
increases an infinitesimal amount. The reason yeulaetter off overall is that a
consequence of the presence of so many publio/sadents protecting you from the
known criminal is that they will then also rendeuysafer from other sources of harm.
For example, any other criminal in the vicinity whiews you as an easy mark will have
his chances of success dampened by the many adesaidy in the area protecting you
from the attempt by the criminal under surveillar®@e if you were to be struck by a
reckless driver, fall on a slippery sidewalk, offsua heart attack, you would receive
quicker and better care than you would in the atesefthe person who engaged in a
failed criminal attempt. Thus your targeting in théded attempt increases your overall
safety. You are better off as a result of his ihtento criminally prey upon you. Yet
intuitively, such an unsuccessful criminal stillght to be punished.

What those who deny that the restitutionist cardieattempts have in common
is a failure to appreciate non-experiential harinsay indeed be true that there aren’t
posthumous non-experiential harms but there hadride® non-experiential harms for the
existent. It is hard to make sense of harm if dus to only its experiential impact. For
instance, the reason that infidelity is upsettsthat it is bad to be so betrayed. The harm
is there before the recognition of it. There woédnothing to be indignant about if there
was not first a non-experiential harm.

The intended victim ignorant of his being crimiyathrgeted has still been treated
in an undignified manner. He was not thought toehswfficient value to make him
immune to such an attempt. So there is an offers@)dignity that he suffers. When he

finds out that he has been targeted he is justifidabing outraged because the criminal’s



assumptions degraded him. He could rightly demaneinals be made for the contempt
expressed. He might not only want an apology batneroof of the victim’s remorse,

such as that given by a willingness to accept grdship of punishment. And he might

be vindictive as well, wishing to hurt the criminvathose contempt for him removed any
obstacles to his being mistreated. So if therasnareexperiential harms, then there can be
a reason to demand punishment in the form of it for the failed attempt.

The debt/atonement account provides a betterigegibn than its rivals of our
practice of punishing failed attempts less sevetey successes. The criminal whose
attempt fails due to just luck needs to be reform&dhuch as the criminal who succeeds.
If reform involves some hardship to sensitize thinal, the same degree would be
called for in punishing the perpetrator of the wwtassful attempt as the successful crime.
The retributivist is likely to claim that the persahose attempt failed is just as deserving
of punishment as the successful criminal for theyed at the same harm. And we have
noted that even though no one attempts to faildnminal endeavor - rather everyone
attempts to succeed - there is still a deterrérased reason to punish attempts for the
criminal will be more likely to make an attempfaflure is not costly. There may even
seem to be deterrent-based reasons to punish &tempe severely than successes to
give the perpetrator an incentive not to try agéime second attempt would seem to
require a punishment more severe than even that$access which, obviously, failed to
deter.

David Lewis claims that there isn’t a need to phréscond attempts more
severely than successes, just second attemptsseneeely than first attempts. But his

overall theory will actually justify punishing attets more severely than any successes.
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He describes a penal system that is a lottery iictwie citizenry allow the chance-
drawing of straws to determine which attempts ateet punished. Or if all criminal
attempts are to be punished, which are to be pedistore severely. He insists that given
the equal chances, the lottery ‘does, in some sensesh all attempts alike, regardless of
success® Lewis claims that our penal practices are judtiffesuch a penal lottery
would be. ‘If not, not* The two systems are allegedly equivalent for mdtef drawing
straws, what our society actually does is allowltiok distinguishing successful from
unsuccessful crimes to determine the distributimeh severity of punishments. Real
events thus stand in for drawing straws.

Lewis is wrong to assert that our system of puneshins justified only if such a
lottery is. While our system of punishment is mordess acceptable, a lottery is not.
Suppose the lottery worked by always punishingéaihurder attempts more severely
than successes, where instead of drawing the stnawt for the shorter punishment, we
used successful crimes as the stand in for shaxst Let us assume that in such a
system there would be no loss in deterrence andrti@iduals who attempt crimes,
successfully or not, are equally in need of reformetribution since they are equally
evil. Still, most people would be unsatisfied wiitis system since individuals who do
much greater harm would be punished much less alguwban those who bring about
much less harm. It appears that we are willingterate a lottery only if chance brings
more misfortune, or at least as much, to individwetho have actually killed our loved
ones than individuals who try to kill them or othéwut fail. But if we are ready to accept

a full-fledged lottery, we have to be willing tdak luck to punish failures more than
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criminal successes. Accepting the legitimacy ohsatottery means accepting the
legitimacy of all its possible outcomes.

While most of theories of punishment suggest thiat@ts should not be
punished less severely than successes, most ges@ee that punishments for
successes should be greater than attethjfiteunishment is punitive restitution, as
maintained by the debt/atonement theory, thengbssible that the public’s intuitions
can be justified as well as explained. The targhtedisuffered more harm if the crime
succeeds, thus there needs to be more restitUteme was the disdain expressed by the
attemptand the loss due to the success. To see that luck damsalidate differences in
restitution, consider two vandals who, by chancedifferent amounts of damage. People
generally don't find there to be anything intuilig@rong with making one vandal pay
more compensation than the other because the &gwerdeliberately disfigured turned
out, unbeknownst to him, to be more valuable attinat destroyed by the other
wrongdoer. So if punishment and restitution aredistinct, but the former involves the
latter, then it is unsurprising that successesh@lpunished more severely than (failed)
attempts. Thus it seems that the restitutionistrzdronly account for punishing attempts,
but can do so in a way more in accordance withrduitions and practices than rival
theories.

V1. Restitution and Murder: At first glance, restitutionists have an obvious
problem with murder. Public Reason will not permjolicy to be based upon theistic
claims that the deceased still exist or the crirag an offense against God to whom the
criminal must make amends. So working with onlyuagstions that the secular will find

reasonable, it might seem difficult to imagine hitve deceased can be compensated and
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restored to their pre-crime state of well-beingnc®iour intuitions and practices reflect a
belief that murder is one of the worst crimes aeskaving of punishment, restitution
would seem to fail woefully here as a form of ptanrent or replacement for punishment.
| think this line of thought, embraced by so manthars, is a bit hast{f. Moreover, even

if it is correct, restitution is not the only respe that will be in trouble because the
victim no longer exists — retribution, deterrenod aeform will likely fare no better.

It is commonly held that the deceased have intetbst can be fulfilled or
thwarted posthumously even if death brings abaaintimexistence of the subjects of
those interests. For example, it is thought thatdiiceased may have an interest in their
property being distributed in a certain way, inithpeojects being fulfilled, their value
acknowledged, their reputations vindicated, theln@ements recognized, and the
flourishing of their surviving relatives etc. Nowhis is true, it would seem the deceased
can be compensated somewhat for their wrongfuhdedihe crucial point is that it is
difficult to claim that death is an evil or harmttee deceased for it frustrates their
interests without also claiming that the deceasa@ Interests that can be satisfied to
their benefit which could amount to restitution. €lurse, the deceased can't be restored
to the level oexperiential well-being they possessed when alive since they ban
restored to life, but they may still have interdbit can be promoted if not fulfilled.
Some of these interests could be satisfied in anerahat could be described as
restitution. The deceased may have an interebein inurderer suffering even if they
can’'t savor the experience, or in their murderenpensating their surviving relatives, or
furthering some project of theirs through finan@ahtributions or labor. The victim may

even have a posthumous interest in their murderiegkorought to recognize their worth,
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to make an expression of that and demonstrate sBm8p unless there is a compelling
argument that restitution requires the recipiergxperience the compensation, restitution
is compatible with punishing murder.

If it is instead maintained that benefits to theabesed is a category mistake for
being benefited involves states and only existirgjects can be in beneficial states, then
the same reasoning would entail that the deceaséddrct be in harmful or deprived
states. That is, their being dead couldn’t be anftarthem. If that is so, then it is not just
restitutionists offering their alternative to thasting system of punishment that will find
themselves in philosophical hot water when dealitg murder. The leading theory of
punishment, retribution, and the runners up in pemity, reform and deterrence, will all
share in any embarrassment that restitution suffers

The retributivist punishes because the crimdesérves punishment. Punishment
is deserved because the criminal wrongfully anentibnally caused or attempted to
cause harm. But if the murderer didn’t cause thedemed any harm, then why does he
deserve punishment? Surely, a satisfactory answestigoing to be that he caused the
survivors grief or made his fellow citizens anxiotlike restitutionist could easily make a
parallel move and claim that the restitution bechted to the people made sadder or more
insecure. It won't work to say the criminal deserpeinishment because he had evil
intentions even if he didn’t do any harm. It isché&r flesh out what could be evil about
an intention that if successfully carried out i$ harmful. Or at least, it isn’t easy to see
why the immorality of intending what is wrongly tinght to be a harm deserves a great

harm in response. And if it is merely the intentarthe morally flawed character behind
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the attempt that warrants punishment, then the&ypiifference in severity of
punishment between successful murder and atternpiedier will not be justified.

If death is not a harm to the dead, the remairatigmale for deterrence is likely
to be preventing certain unwelcome feelings indtileliving. But the feelings of some
survivors will be unreasonable if based upon belikét the dead are harmed or that the
living will be harmed by their own deaths. And thegasonable lament for losing their
cherished companions will still fail to provideationale for punishing those who kill
people (hermits, loners, orphans etc.) whom witli®missed.

Advocates of reform believe that the criminal skidog punished in order to
improve his character. But if the murderer didrdtrh the deceased, then it isn’t clear
what is wrong with his character. Well, it mightt@ught that his character is flawed
because hattempted to harm the deceased, he was just oblivious oEthieurean-style
argument that death can’t be a harm. But thereitnsethat reform of character isn’t
really called for, just some additional knowlediyes probably true that those willing to
murder are also willing to do many other bad thilikgs inflict pain. But that correlation
is only contingent and seems to be committing $pt¢tereforming people for what they
might have done rather than did do. Moreover, if that teied is all that reform can offer
to justify punishing murderers, then it seems fiké much of an advantage over the
restitution advocated by the debt/atonement account

So it appears that the problem of restitutiontifier murdered has parallel
manifestations plaguing retribution, deterrence r@form. As a result, there is no
relative advantage gained by restitutionists’ maials, and thus restitution can’t be

undermined if its competitors are in the same |daiat.
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V1I. Restitution and Revenge: It is frequently declared that the victim has atdeb
to society™® Retributivists rarely do justice to such talks ethseems more at home in the
restitutionist framework. However, a problem fobtlatonement approach is that it often
seems that the criminal is too poor, uneducateduiastilled to make restitution. But
restitution fails less often, and to a lesser degitean might be expected despite the
impoverishment and lack of restitution-making sktifpical of many criminals. This is,
in part, because restitution can involve vindicthaisfaction as a debt payment. Victims
can ‘get even’ with the person whose denial ofrtli@iue made possible the initial
transgression. They can receive psychic compemsatien the criminal realizes his
punishment is undertaken for their sake and at thiging. The victim may be pleased
that the suffering criminal is made to feel badcéal by such suffering to acknowledge
the significance of his pain and anger, as wethassteem in which he is held by the
supportive society that carries out the punishrf@ritiim. So it isn’t just that the
criminal’s well-being will be lowered, but the viict's well-being is raised in response as
the tables are turned on his tormentor.

It is important to distinguish revenge for the sakeestitution from sheer sadistic
revenge where the goal is not gettevgn, nor accompanied by a recognition that the
criminal should be restored to society as a citizéh equal rights and duties after
having paid his detf. Furthermore, where there is a punitive role foerse, the
suffering it can endorse is restricted by normgeined by both the degree of the initial
harm and deontological constraints that protectthminal’s dignity.

The taking of revenge can even satisfy the crintinal is contrite. If a criminal

feels guilty, he might be angry at himself for whatdid, just as the victim and the rest
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of the society will be angry at hif.Such a criminal may want to lash out at and make
himself suffer. The penance gives expression tdeif-directed anger. The contrite
might be especially willing to suffer if doing saakes his victim feel better. He may
want his victim to get his vindictive fill. The miag version of this attitude can be found
displayed by the cowboy in the Hollywood Westelnwing a party he wronged to
punch him in return. There is something egalitagad restorative about taking and
accepting such revenge.

Philip Montague and Dennis Klimchuk claim that thedictive account of
restitution isn’t applicable to murders for thetint, even assuming his possession of
posthumous interests, is not aliverétish the suffering of the criminaf Vindictiveness
seems to involve enjoying the misery of one’s wiitier. However, | harbor some doubts
thatenjoying revenge is essential to it. Consider first whahseto be a case of the living
taking revenge. A person sets a trap to retal@tedme earlier wound. Even if he is later
unaware that the trap has been sprung and his engmsd, it seems correct to describe
him as having taken revenge. It may be that sefficfor vindictiveness is the person
desires those who wronged him to suffer for heelvel their doing so will improve his
own well-being. If well-being can be enhanced kgiiest satisfaction, then provided
there are posthumous interests, there can be laymostis increase in well-being and
hence posthumous revenge. It doesn’t strike myasaverong to hear that the dead can
take revenge from beyond the grave. For exampleg iEhange the previous case slightly
to where a person makes use of a booby-trap davwggered by his death that painfully

injures or kills his murderer, it again seems apfiege to speak of his taking reverfge.
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So it might not be incorrect to speak of the demeiving vindictive satisfaction even if
they can’t experience it.

However, no restitution, vindictive or otherwiseayrbe required if the criminal
is contrite and the victim(s) forgiving. Even irethase of murder, one can imagine a
slow death that allows, however unlikely, the victnd criminal to reconcile. Someone
may maintain the forgiving victim is ‘a deep prablefor the debt/atonement thedi/l
don’t find it an embarrassment for the approach poaishment may sometimes not be
needed. The ideal served by the debt/atonementiaciorestoration and reconciliation
and this can be met, on rare occasions, withouspuorent.

It is worth keeping in mind, especially in the vasdjority of egregious crimes,
that there are usually indirect victims in the gee@ommunity, the large numbers of
which make it less likely that they will all be fving. That will ensure few quick
releases of the criminal and the resulting losdadérrence power - the latter being a
welcome but unintended side effect. Members ofihect victim’s community may also
be victimized by being made to feel less safe, &ued with the costs of the criminal
justice system, or insulted through the crimindisregard of the victim’s value, a value
that they too possess in virtue of sharing proeentrith the victim. Although the latter is
most evident in how hate crimes offend others engtoup of the victim, a similar
vicarious offense can occur when it is just som&odignity or humanity that is ignored
in crimes that don’t involve targeting members istdrically maltreated groups.
Therefore, a forgiving or deceased victim needmean that the criminal goes free. The
vindictive feelings of the larger, indirectly viotized community will see to it that he

suffers. Moreover, compensation to the larger $pcieed not be vindictive, it could just
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involve the peace of mind gained by knowing a ptedis forced to keep his distance or
in payments to increase security.

A related misconception is to think that a forgywictim automatically means
less punishment. The victimizer need not alwayspmmeate each victim separately, the
total compensation increasing with the number ofivis. The same punishment or debt
can simultaneously benefit the criminal’s direadl @mdirect victims. So even if the direct
victim is without vindictive feelings, the large miber of indirect victims may mean the
same amount of suffering as a debt payment as wimitte case if the direct victim
sought revenge. The harm inflicted upon the critmegd not rise or fall depending
upon the number of unforgiving victims. Since theng burden inflicted upon the
criminal can do ‘double duty’, compensating difigreeople, there’ll be many cases
where even the direct victim's forgiveness won'tamany less punishmeft.

The idea of legitimizing vindictive feelings wilebanathema to many. Revenge
will be seen as pointless, or even disruptive gptactice of reform, retribution and
deterrence. Perhaps the distinction which | haveenieetween sadistic vindictiveness on
the one hand, and egalitarian and judicial vinderiess on the other, will make it
somewhat easier to accept. The place allottedefange allows the satisfaction given to
a victim from the suffering of the criminal to bensidered a debt payment. Such a non-
financial payment will likely be needed when thetwnizer is either very poor or very
rich; otherwise their contempt for their victims wd have little impact on their own
well-being, one being unable to make financialiteson, the other unfazed by it.

The role | envision for revenge may also seem matatable when compared to

that played by the desire to make the criminalesuff the retributivist scheme. My
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contention is that if it is not objectionable, @t wery problematic in the retributivist
framework, then there is even less reason to fied in the restitutionist account. The
retributivistbelieves the criminal ought to suffer and desires that he suffer. This is not
a thirst for revenge since the retributivist neetldelight in the prospect of the victim
suffering, even though he desires it, nor aim tehas well-being increased by the
decrease in the criminal’s. It would be a mistakednflate retribution and revenge, even
though the vindictive willzery often disguise their real motivation with high-maat
sounding calls for retributive justice. The parawligase of non-vindictive retribution
would be when parents regretfully turn in their oawbreaking son to the police so that
justice can be done. The parents take no deligiiein grown child’s suffering, but
nevertheless, recognize that he deserves to siliffeir wishing they didn’'t have to bring
their own son to justice does not mean they lactralitional desire that he suffer. The
vindictive on the other hand, not only desire soneet suffer, but relish the prospect,
believing their well-being will be raised as a ceqgence of the other’s misery.

Since retributivists and vindictive restitutioniststh desire others to suffer, the
former have little grounds for criticizing the katt In fact, the desire for the criminal’s
suffering seems pointless in the retributivist feamork and thus more suspect.
Retributivists desire suffering but not so it bestdhe criminal or satisfies his victim. As
Bradley says in his endorsement of retribuitivdesirig: “The destruction of the wrong,
whatever be the consequence, and even if the ionsequence at all, is still a good in

itself.’2®

The vindictive restitutionist claims the sufferiogn play a restorative role for
the victim, increasing his well-being and enablg to later reconcile with his victim

after the debt is paid. Moreover, such suffering @aen assuage the guilt of the

20



victimizer who is angry with himself, who wantsdompensate his victim, and whose
acceptance of his debt and penance proves hisinestto be returned to society. So the
restitutionist bestows upon the criminal’s suffgranpurpose that the retributivist does
not, one that benefits the victim, and ideally ¢hieninal.

The effects of vindictive restitution support mgich that restitution should
replace retribution as the model for punishmentweler, Klimchuk makes the
interesting claim that restitution, vindictive astncannot replace retribution for it
presupposes its notions of desert and proportitytfalHe argues that restitution will
need to be guided by retributivist norms to be appate. The fear is that restitution-
governed punishment could be inappropriately laniethe absence of vindictiveness or
excessive where such feelings are intense and tathl§ane can indeed imagine victims
who are not satisfied with virtually any amountaffering others have undergone. We
can also imagine hypersensitive people for whomtwiwaild be a minor slight to others
is devastating to them and thus the required pai/foefull restoration would be
immense. But none of this follows from the prinegplof the debt/atonement approach.
The law frequently works with norms of what a readde person should do and feel. For
example, the neurotically hypersensitive plaintiin’'t be entitled to receive more in a
defamation case. Likewise, the sadistic or the sgesitive won'’t be entitled to more
restitution, whether in the form of their victinssiffering or otherwise. The guiding norm
for the debt/atonement approach is what it wouke ta restore the reasonable person
who was so wronged. So it is a mistake to claim i@ debt/atonement theory lacks the
resources to ‘measure objectively’ loss and comgtés?® The theory is not committed

to the wrongdoer’s punishment being determinechbyictim’s assessment of
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misconduct. Restitution need not reflect the vimesharacter flaws of the victims. So no
wild variations need to be tolerated, and no appeale to aleserved punishment other
than in the nonretributive sense of what levelarhpensation the victim deserves in
order to be restored.

This is true even in the case in which the victifioigiveness is corrupt.
Forgiveness is not genuine when the victim justte/ém forget the crime or has such low
self esteem that she thinks there was little widworge to her. It is not, as Klimchuk
believes, that retributivist norms must be appetddd order to reject any early release
of the criminal or to make sense of our outragh@tack of punishment. The problem is
really that there hasn’t been any restitution awbnciliation. The criminal has not
atoned and the victim has not been compensatetahter worth recognized. Of
course, society can'’t force the victim to recogriiee value or desire compensation,
however, it can refuse to facilitate her degradatichus it can reject the release of the
unrepentant criminal whose contempt for the viagBranabated. The victim thus is
(perhaps unwillingly) provided with the compensata being protected from such a
predator and her well-being somewhat restored wddlrbeing has an objective
component. This phenomenon is illustrated by tise cd the domestic violence in which
the repeatedly abused refuses to press chargesmuch to protect her dignity. If the
abuser is released he is likely to prey again upswictim or someone else who shares
her properties that he disregarded earlier. It bepaternalistic, but she is made
objectively better off by his prolonged incarcewati And keep in mind it is the shared
properties that make the offended members of tigedacommunity indirect victims of

the earlier crime. So they are unlikely to forgprematurely.
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VI1II. Restitution without Punishment. David Boonin ends his recent book on the
problem of punishment by arguing for replacing giment with restitutiof’ Following
Barnett, he calls this ‘pure restitution’ in orderdistinguish it from an account like mine
that considers restitution to be punishment. Boangues that since all theories of
punishment advocate intentionally harming the amathinone of them can be justified.
He believes that people have rights, such as toghaperty, and so a right that their
wealth be restored if illicitly taken. But Booninsists that no one has a right that bad
people suffef’ He claims that restitution is only for what oneswightfully entitled. The
satisfaction of vindictive feelings is not somethiancrime victim has a legitimate claim
to even if the criminal caused such feelings teeari

To argue that Boonin is wrong about harm would imeanostly restating the
claims that I have made above and adding a libteiaforfeiture of rights. So | would
rather end the paper arguing that even if intentbrigarm criminals can’t be justified,
punishment has to be excused for society can'tittowt it. And if the debt/atonement
theory is superior to rival accounts of punishmémgn it is the system that should be
tolerated even if it can’t be justified.

Boonin is aware that many readers will claim tleatisty can’t function without
punishment. He writes: ‘Punishment, on this undeding, is necessary, either as a
condition for the existence of a social order hbahs a condition for the kind of social
order that makes possible just relationships anitsnrgembers® So Boonin considers
the possibility that even if punishment cannotusified, it might have to be excused out
of ‘an appeal to necessity.” His response is thigtwon’t be the case for pure restitution

can ensure a just social order. Pure restitutionmmeolve far more than garnished wages
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and seized assets. It can include even incarcerationitoring devices, house arrest,
restraining orders, compulsory counseling and prieve detentions. These are not
punishments when undertaken without the intentidmaoming the criminal, instead
implemented for the purpose of providing restitatio his victims. Boonin is well aware
that criminals will suffer harm in a system of puestitution, but argues that this is
morally acceptable for the harms are merely foresather than intended.

However, | very much doubt the mandated fines, gméve detentions,
restraining orders and the like can work withowt threat of intentional harm and so
harm-induced restitution will be as morally suspectmposing punitive harm. If a
person has been placed under a restraining ordeseharrest or compelled to work off a
debt incurred, the threat of harm will be neededh&dke him fulfill his obligations. If not
facing the subsequent harm of incarceration, herafilse will likely ignore his bill and
violate his travel restrictions. And to ensure tthat criminal works in prison to pay off
his debts, he will have to be threatened with trerhof solitary confinement or the loss
of some other prison ‘privileges.” Moreover, theranal will likely repeatedly try to flee
any holding center if not for the threat of harrattkeeps him there. It is not just guards
armed with tasers, nightsticks, guns and traineappdy painful pressure by hand, but the
electric fence, barbed wire and snarling dogsratesent an intention to harm the
criminal, to inflict pain in order to prevent flighA society without some of these
measures is likely not to be a minimally safe arsd pne. Thus it seems that the pure
restitution approach will fail to meet the necesstindition.

Boonin can’t maintain of the above harms that thieyunintended side effects

rather than deliberately imposed. To borrow Anscesiphrase, that would amount to
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double talk about double effect. To claim that barbed wire or solitary confinemsnhot
intended to harm the criminal but merely inducempant of restitution is like claiming in
the famous case imagined by Philippa Foot thantideally blowing up the fat man
stuck in the cave’s exit doesn't involve the intentto kill him3? If one knows that death
consists of the loss of a certain bodily integratimd that the explosive device will rip a
person apart, then intending the latter when omsvkrthat it necessitates the former, is
also intending the former. The metaphysical imgmobsi of intending one without the
other is not relevantly different from the imposkii of claiming to intentionally order a
glass of water but not a glass oftHvhen one knows they are necessarily the same.
Likewise, the connection between barbed wire, aglitconfinement and pain is too tight
(probably lawful necessity), and too well-knowr; fioto be claimed that such measures
are not intended to harm, merely intended to baiogut restitution.

Nor will it help Boonin to appeal to the countetizal that if officials could
obtain the restitution without the threat of hathey would, while the advocates of
punishment don’t want a substitute for inflictingrim upon the criminal. This is like
saying someone who killed his victim for money didio so intentionally for if he could
have obtained the money without killing, then hailddhave. The harm is still intended
despite the wish that a harmless alternative wasadle.

So the only difference between the harm that lafereement will provide in
order for Boonin-style restitution to occur and tam in my debt/atonement account is
that in the former it is intended as a means t@sgbently obtaining restitution, while in
the latter it is intended to be a part of the testin. Therefore we see that Boonin’s

restitutionist scheme will require intentional haamd he thus will join the punitive
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restitutionist in the same boat taking on wéteBut those who view the debt payment as
a punishment will see the water pouring in notaitiul leakage but as needed to cool

the engines to ensure the proper operation ofttipecsd state.
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2| have argued this previously in my (199Rpstitution and RevengeJpurnal of
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