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ABSTRACT

Who is ultimately responsible for the harms that befall us? Corporations
who make dangerous products, or the consumers who use them? The
answer to this question has a profound impact on how personal injury
lawyers screen products liability cases. In this chapter, I analyze results
from an experimental vignette study in which 83 lawyers were asked
to evaluate a hypothetical products liability case. Half of the lawyers
practice in states considered to be difficult jurisdictions for the practice of
personal injury law due to tort reform and conservative political climates
(Texas and Colorado ), while the other half work in states that have been
relatively unaffected by tort reform and are considered to be more
“plaintiff friendly” ( Pennsylvania and Massachusetts). While lawyers in
reform-states and non-reform states were equally likely to accept the
hypothetical case with which they were presented, they approached the
case in different ways, used different theories, and made different
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arguments in order to justify their acceptance of the case. Lawyers in
states with tort reform were most likely to accept the case when they
focused on the issue of corporate social responsibility — that is, what the
defendant did wrong, how they violated the rules, and how they could have
prevented the injury in question. Lawyers in non-reform states, however,
were most likely to accept the case when they believed that jurors would
feel sorry for the injured child and not find their client at fault for the
injury.

Who is ultimately responsible for the harms that befall us? Corporations
that make dangerous products, or the consumers who use them? The answer
to this question has a profound impact on how personal injury lawyers
screen products liability cases. Contrary to popular public opinion, personal
injury lawyers are highly selective about the cases they pursue, often
accepting only a small percentage of cases with which they are presented.
And while individuals who have suffered a compensable injury do
occasionally pursue cases on their own with success, lawyers are generally
thought to be a necessary, but not sufficient, condition for obtaining
compensation through the civil justice system (Kritzer, 1996, 1997, 2004;
Martin & Daniels, 1997; Michelson, 2006). In this way, plaintiffs’ lawyers
act as gatekeepers to justice.

In addition, most scholars of torts' have argued that the tort
compensation system has a number of positive functions. The most obvious
is that people suffering from injuries receive monetary compensation, which
aids in the recovery and/or caretaking process. This compensation is
designed to make the plaintiff “whole’” again in the aftermath of an injury,
by replacing lost wages, providing for lost earning capacity, and reimbursing
past medical expenses as well as those the plaintiff may incur in the future.
Tortfeasors are also often asked to compensate for a plaintiff’s pain and
suffering, emotional anguish, disfigurement, or loss of enjoyment.” But the
benefits extend beyond paying damages to individuals. Through lawsuits,
civil litigants and plaintiffs’ lawyers also expose dangers and risks that have
otherwise gone unnoticed by regulators, and the criminal side of law, for
example, the dangers posed by exposure to asbestos, silicone breast
implants, or the bad batch of Firestone tires. As a result, personal injury
litigation benefits the public interest by punishing and guarding against such
things as unsafe products, workplace hazards, unfair employment practices,
and preventable medical errors (Koenig & Rustad, 2001). Personal injury
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litigation, in other words, acts not only as a deterrent to ““bad” behavior,
encouraging self-regulation (Bogus, 2001) but also directly impacts public
policy (Burke, 2002). Many of the safety laws we now take for granted (e.g.,
seatbelts, drug tests, warning labels, machine guards) initially arose from
personal injury lawsuits.

Since the mid-1980s, tort law has come under attack a number of times by
corporate and business interests seeking to restrict their legal liability and
responsibility for financial compensation (Haltom & McCann; 2004). Most
states have since passed some type of tort reform. Some have capped the
amount of money a plaintiff may receive for his/her injuries, generally
agreed to be the most severe change to tort law. Others placed restrictions
on joint and several liability. Until reform, all wrongdoers could bear equal
financial responsibility for an injury under joint and several liability,
regardless of comparative fault. For example, if Doctor A was 10 percent
responsible for a patient’s death, and Doctor B was 90 percent responsible,
but lacked insurance, a plaintiff could collect all monetary damages from
Doctor A. Other reforms have added requirements for expert witnesses
(such as having particular credentials or filing particular reports at a
designated time), or restricting the venue or jurisdiction in which a lawsuit
may be filed.

Some researchers argue that tort reform depresses the number of personal
injury lawsuits filed by lawyers-(Daniels & Martin, 2000; Finley, 1997;
Kessler & McClellan, 1996; Sharkey, 2005). Studies suggest that because
some tort reforms impact the monetary values of cases, lawyers screen cases
more carefully than they would without such reforms (Daniels & Martin,
2000, 2001). However, few empirical studies test anecdotal accounts of more
careful lawyer screening by comparing the screening process pre- and post-
reform, or comparing screening patterns of lawyers in states affected by tort
reform with lawyers who practice in states without tort reform. How does
tort reform impact the process by which lawyers evaluate cases? If lawyers
do indeed screen cases differently under tort reform, what are the broader
social implications of those screening methods and processes?

Knowing how lawyers screen cases also represents an important addition
to understanding the trajectory of disputes. Socio-legal scholars have
built up a great deal of knowledge about the disputing process, that is,
how people identify injuries or events as grievances, some of which turn
into disputes, some of which ultimately end in trial. This process is
commonly referred to as the “disputing pyramid” (Felstiner, Abel, & Sarat,
1980-1981). The pyramid illustrates that there are many fewer trials than
there might possibly be because some potential cases fall out at each stage.
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While the upper portion of the pyramid deals mainly with the final stages
of disputes, the lower part captures what Felstiner, Abel, and Sarat call the
“naming, blaming, and claiming” process. It examines if, how, and when
people decide to mobilize the law, and is strongly associated with the
literature on legal consciousness (see, for example, Ewick & Silbey, 1998;
Merry, 1990; Nielsen, 2000). The foundation of the pyramid can be
characterized as most concerned with questions of how people define events
as troubles, particularly as legal troubles, and how, if at all, they attempt to
resolve their disputes. At each subsequent step in the process, potential cases
disappear from the pyramid. Not all people who have an injury, for
example, think of it as a problem that can be remedied. Not all individuals
identify who is to blame for that injury, and even fewer request
compensation, and so on.

While the legal consciousness literature provides-information about the
early stages of disputes, and we know a great deal about their later stages
(e.g., trials and outcomes of trials), we know very little about the stage of the
disputing process that involves lawyers. In fact, all that we know for certain
is that fewer cases are channeled from the lawyer’s office into the legal
system than came into it seeking redress. But how does this process work?
What role does lawyer screening, whether for cases or clients, play in the
disputing process? One reason so little is known about this stage is that most
studies examine the disputing process from the perspective of the potential
litigants, rather than from that of outside parties such as lawyers who
ultimately “‘transform” the dispute. Consequently, studying how lawyers
screen cases represents-an important addition to the knowledge of the
disputing process.

1. BACKGROUND ON CASE SELECTION AND
PRODUCTS LIABILITY CASES

Previous studies of case screening suggest that lawyers make decisions about
cases following a rational choice model, accepting cases which offer many
rewards and few risks, and declining those which offer few rewards and
many risks. Because plaintiffs’ lawyers work on a contingency basis, they
receive financial compensation only if they win a case. Should they lose, it is
the lawyers — not the clients — who bear the entire cost of working up the
case. These costs, particularly for complex cases such as those involving
products liability or medical malpractice claims which require the use of
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expert witnesses, can easily approach $100,000 or more. As a result, lawyers’
best interests require screening cases as carefully as possible, selecting only
those which promise a return on their investments (Kritzer, 1996, 1997,
Parikh, 2001).

While case selection is doubtless driven by lawyers’ financial concerns,
these decisions are embedded in broader social and legal environments that
impact lawyers’ evaluations of the potential risks and returns associated with
cases. Thus, analyses of case screening should incorporate not only the
financial aspects associated with cases, but also the broader contexts in which
screening decisions are made. Tort reform, especially lawyers’ perceptions of
reform and the attitudes of potential jurors in their community, influence
how lawyers decide which cases to accept and which to decline.

Given the financial costs associated with products liability cases, screening
decisions for these cases are especially important. Most products liability
cases require the use of expert witnesses, and. often require that products be
tested and redesigned, representing important cost centers for each case.
There are no systematic, verifiable data on the use of or expenses associated
with civil cases; nearly all the information legal scholars have gathered come
from attorney self-reports (e.g., Daniels & Martin, 2001-2002; Grow, 2003),
or from publicity surrounding particular cases. Lawyers in my interviews
reported that they routinely spent $50,000-$100,000 on expert witnesses in
products liability and medical malpractice cases — expenses that are only
recouped if a case is won (or settled) for a large enough amount to cover
expenses, attorney fees, and victim compensation. Given these investments,
few lawyers would be inclined to invest tens or hundreds of thousands of
dollars in a case unless they felt very strongly that the case had a better-than-
average chance of winning.

Products liability cases also capture the influence of the wider culture.
While they account for just a very small percentage of personal injury trials
(2 percent-according to the Bureau of Justice Statistics, see Cohen & Smith,
2004), many high-profile personal injury cases are products liability cases.
The McDonald’s hot coffee case, or prescription drug cases like Fen-Phen
or Vioxx, make these cases prominent in the public consciousness due to
media attention (Haltom & McCann, 2004; Lofquist, 2002; Vidmar, 1998).
It is not surprising that many complaints about “frivolous lawsuits’” which
include warnings that lawsuits pose dangers to business and American free
enterprise, and call for increased ““personal responsibility’ (all slogans of the
tort reform movement), most often follow high-profile products liability
cases (and medical malpractice cases), rather than cases in other areas of
personal injury. As a result, lawyers’ perceptions of how the local populace



208 MARY NELL TRAUTNER

responds to such cultural shifts become an underlying factor in the case
screening process, as lawyers working in these areas must contend with
jurors’ pre-existing attitudes and expectations of products liability cases in
general as they work up and argue their particular case.

Another reason to focus on products liability cases is that state-level tort
reforms are most often targeted at products liability cases (or medical
malpractice cases), especially reforms that cap pain and suffering and/or
punitive damage awards, change joint and several liability, and increase
requirements for expert witnesses and scientific evidence (Baker, 2005;
Koenig & Rustad, 2001; Zegart, 2004). Much of the previous research on
personal injury lawyers has focused on those who specialize primarily in
lower value cases such as auto accidents (Daniels & Martin, 1999, 2000;
Kritzer, 1997; Parikh, 2001; Van Hoy, 1997, 1999). However, such lower
value cases are relatively unaffected by these changes in the letter of the law.
Studying cases and areas of practice affected by multiple aspects of culture,
including the structure of law, represent a promising avenue for research on
how tort reforms shape lawyer’s case selection. For analytic leverage on the
effects of tort reform on the case screening process, I interviewed lawyers
selected from two kinds of states: two “‘restrictive” reform states (widely
viewed as difficult states in which to practice personal injury law), and two
“open’” non-reform states, considered to be more “plaintiff friendly.”

2. RESEARCH DESIGN

I focus my analysis on the evaluation of a hypothetical products liability
case, assessed by lawyers who handle products liability and/or medical
malpractice cases almost exclusively, the most specialized and complex
sub-specialties of the broad field of personal injury. Unlike more routine
personal injury cases such as car accidents, products liability cases are in a
unique position to give us insight into the ways in which economics, culture,
and law intersect in the case screening process, leading to a richer
understanding of the disputing process as a whole.

Texas and Colorado are widely considered to be difficult states in which
to practice personal injury law (ATRA, 2004; Daniels & Martin, 1999, 2000,
2001; Martin & Daniels, 1997; Schneyer, 2002). Both states are heavily
dominated by conservative politics, and both have passed a large number of
tort reforms which severely limit the rights of injured parties to seek redress.
According to the American Tort Reform Association (ATRA, 2004),
Colorado has passed more tort reforms, in more issue areas, than any other
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state since 1986, and the pro-reform Colorado Civil Justice League boasts
that Colorado is “‘noted as a national leader on reform™ (2004). Texas
follows as the state with the second most reforms in all issue areas. These
include modifications on economic damages, punitive damages, scientific
and technical evidence, products liability, medical malpractice, class actions,
and others.

In contrast, Massachusetts and Pennsylvania are considered' by both
plaintiff and defense attorneys to be “friendlier”” toward plaintiffs than to
corporations (Boynton, 1999; Harris Interactive, 2004). Philadelphia is one
of only 13 areas in the United States named as a “‘judicial hellhole” by
ATRA and its members (ATRA, 2003), and, along with Boston, is listed as
one of the 25 local jurisdictions with the “‘least fair and reasonable litigation
environments” by a poll of corporate attorneys (Harris Interactive, 2004).
Massachusetts and Pennsylvania have each passed very few tort reform
measures. Massachusetts has passed a small-scope modified rule of joint and
several liability which applies only to public accountants, and has modified
attorney’s fees in medical malpractice cases. Pennsylvania has passed just
two reforms: a similarly small-scope joint and several liability rule and a
venue change for medical malpractice cases (all cases must be filed in the
county where the malpractice occurred).

I conducted in-depth, face-to-face interviews with equivalent numbers of
plaintiffs’ lawyers from each -of-the four states regarding their screening
practices. To minimize intra-state variation, I sampled lawyers from a single
large city in each state (San Antonio, Denver, Philadelphia, and Boston).
The sample is restricted to lawyers who specialize in plaintiffs’ products
liability or medical malpractice, and those who have practiced for at least
five years in order to capture a sense of changes over time. I interviewed a
total of 83 lawyers (20 in Boston and 21 in each of the other three cities).

3. THE VIGNETTE

During each interview, I gave each lawyer® a hypothetical products liability
case to evaluate. In this vignette, a 12-year-old child became permanently
paralyzed from the waist down after losing control and being thrown from a
hypothetical toy called a “roller stick.” Roller sticks, the vignette explains,
are “‘something of a cross between in-line roller skates and pogo sticks™ —
that is, they travel at a high velocity and can make vertical leaps into the air.
Based on a law school examination question,* the vignette gave a limited
set of purposefully ambiguous facts that lawyers could use to evaluate
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the case: it described the history of the product, the extent of the injury, the
conduct and characteristics of both the victim and the defendant, and the
feasibility of an alternative design of the roller stick.

After giving a brief description of the toy itself, the vignette reveals that
roller sticks have been associated with a number of previous injuries: in the
three years since roller sticks have been in the market, two children have
been killed, 10 seriously injured, and 50 slightly injured in roller stick
accidents, caused by excessive speed or jumps over 3 ft off the ground. The
reader then learns that an add-on safety feature, a “damper,” can limit the
speed and height at which roller sticks can travel, and virtually eliminate all
accidents associated with it. Dampers are required for all roller sticks sold in
Europe.

At this point, the vignette explains the price differential associated with the
safety device. Normally sold for $150, dampers-add an extra $50 to the
overall cost of roller sticks. Moreover, American children prefer the velocity
and jumping ability of models without roller sticks, making the higher-
costing, safer alternative difficult or impossible to sell. As a result, the
manufacturer of the roller stick in question, ““Star Toy Corporation,” added
warnings to their entire roller sticks and owner’s manuals, “clearly and
adequately” cautioning about the dangers of excessive speeds or jumps. The
child, in question, however, was not aware of these warnings — he/she’ was so
eager to play with the roller stick that he/she did not read the warnings on
the stick or those in the owner’s manual, and was soon thrown from the
roller stick after losing control, resulting in permanent paralysis from the
waist down. The vignette concludes with the child and his/her family wanting
to sue the Star Toy Corporation and asking if the reader will accept the case.

The vignette was well-received by the lawyers I interviewed, and many
remarked that it was a good hypothetical in that it had interesting facts and
covered all the factual points that they thought about when evaluating cases.
This is an important point, for, in order for vignettes to be maximally useful,
the stories must appear real and plausible to those who are responding to it
(Barter & Renold, 1999; Neff, 1979).

4. ACCEPTING AND DECLINING PLAINTIFF’S CASES

When asked if they would accept the hypothetical case, lawyers responded
in a variety of ways. While the majority of lawyers gave clear ““yes” or “no”
answers to the question of whether they would accept the case described in
the vignette, a significant number gave “middling” responses such as
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Table 1. Hypothetical Case Acceptance Patterns.

Would You Accept This Case? Number of Respondents (% of Sample)
No 12 (15)
Probably not 2(2)
Refer the case to another lawyer 5(6)
Maybe 8 (10)
Probably/seriously consider 12 (15)
Yes 42 (52)
Total 81 (100)
“probably,” “probably not,” or “maybe.” Table 1 shows these responses

along with the number and percentage of lawyers who fell into these
different response categories.

As shown in Table 1, most lawyers accepted the case outright (52 percent)
or felt that they probably would (15 percent), while only 14 (17 percent)
absolutely rejected or said that they would likely not accept the case. While
those who said they would refer the case to another lawyer technically did not
accept the case, they are excluded in the following analyses because their
reasons for personally declining the case are ambiguous. For example, those
who referred the case may have felt that it was a good case, but perhaps not
closely aligned enough with their particular expertise in products liability
work to justify pursuing it themselves. Other interpretations are also possible.
I also exclude lawyers in-the “maybe” category. These lawyers were so
ambivalent, seeing both the positives and the negatives of the various aspects
of the case, they really felt they could not make a decision without a great
deal of further investigation. These two categories of responses, ‘“‘refer to
another lawyer” and ‘“maybe” were evenly distributed among potential
clients (name of the child injured in the vignette) and cities in which lawyers
worked (analyses not shown). Removing “maybe” and ““refer” cases does not
affect interpretation of potential gender, race, or geographic influences on
responses. This leaves a sample size of 68, analyzed by collapsing “Probably
Not” and “No” into a single “No — decline” category, and ‘““Probably/
Seriously Consider” and “Yes” into a single “Yes — accept” category. These
are shown in Table 2. The analytic decision to eliminate the middle categories
from further analysis improves interpretability of the potential role of legal
culture on decisive lawyer’s responses to the hypothetical vignette.

As Tables 1 and 2 show, most lawyers in the sample said they would
accept the hypothetical case (about 80 percent). Yet lawyers gave varying
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Table 2. Acceptance Rates of Hypothetical Case (Collapsed

Categories).
Would You Accept This Case? Number of Respondents
Decline 21% (n=14)
Accept 79% (n.= 54)
Total 100% (n = 68)

reasons for accepting the case; different constellations of factors led lawyers
to evaluate the case positively.

The analyses that follow show how lawyers interpreted the different case
components that were presented in the vignette, beginning with the legal
issues surrounding the damper and warnings, followed by lawyers’ various
interpretations of the conduct and other characteristics of the defendant,
and then how lawyers interpreted the behavior and characteristics of the
potential plaintiff. I also consider how interpretations of these case
components and lawyers’ acceptance or rejection of the hypothetical case
are related, noting differences between lawyers in reform states and non-
reform states.

5. INTERPRETATIONS OF CASE COMPONENTS

The main portions of the vignette were written in such a way that they could
each have been interpreted in a variety of ways. I had anticipated that some
lawyers would see some features as being strong deterrents to taking the case,
while others would interpret those same elements more favorably. I describe
the different interpretations that lawyers had of three sets of elements: (1) the
legal issues surrounding the dampers and warnings; (2) the characteristics
and conduct of Star Toy Corporation, the potential defendant; and (3) the
characteristics and conduct of the injured child and his/her family, the
potential plaintiff.

5.1. Warnings, Dampers, and the Legal Hierarchy of Product Safety

The main theory surrounding U.S. products liability law is that unless a
product is defective, no manufacturer or distributor of that product may be
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held liable for any harm caused by that product (Dobbs, 2000). There are
three primary ways that a product may be legally found defective:
(1) through its design, meaning that every product in that line is defective
or unreasonably dangerous in the same way (the Ford Pinto, for example,
had a design defect, in that the gas tank for every Pinto was located near the
rear bumper, causing the car to explode when impacted); (2) through its
manufacture or production, meaning that the flaw is random, and does not
affect every product in the line (for example, a single candy bar that contains
shards of glass); or (3) through its marketing or warnings to consumers,
meaning that if a product may be harmful when used improperly, it should
contain a warning explaining proper and improper usage (a hairdryer that
failed to warn about dangers when used in/near water, for example, might
have a warning defect). States then have different thresholds that products
must meet (or fail to meet) in order to legally be defined as defective in their
particular jurisdiction.

In their evaluation of the case, the majority of lawyers made arguments as
to why roller sticks should — or should not — be considered defective
products under law using one of these main theories of liability. No lawyer
made the argument that roller sticks had a manufacturing defect, since by
design, all roller sticks are compromised by too much speed and height.
Many lawyers, however, argued that roller sticks had a design defect, since
all roller sticks without dampers could result in accidents when traveling
very high or very fast. As one'San Antonio lawyer explained, ““Roller sticks,
when operated the way they can be normally operated by children, can kill
them. So that’s an unreasonably dangerous product by definition” (SA-1).

Some lawyers argued that roller sticks had a marketing defect. They
questioned whether the warnings were ““clear and adequate” as the vignette
had suggested. Typically, lawyers mentioned that the wording and
placement of the warnings, as well as the sophistication and comprehension
of their intended recipient might all be problematic for the manufacturer, as
this Denver lawyer suggests: “What’s a clear and adequate warning? Is that
a clear and adequate warning to a twelve-year-old, or the twelve-year-old’s
parents?” (D-19). For this lawyer, the very definition of ‘“clear and
adequate” warning depends on who is the intended reader of the warning.
A San Antonio lawyer echoes this concern about the intended audience and
elaborates on other issues that warnings raise. He says,

Even if a product has warnings, those warnings need to take into account the factors of
readability, visibility and target audience. In other words, are the warnings the type a
user is prone to see, understand, and follow. The last point can be difficult, but there are
some instructions that, if followed, would make the product unusable. The manufacturer
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knows nobody is going to follow such a warning, and putting it on the product does not
shield them from liability if they know the product is going to be used in a fashion that is
customary for the product, even though the directions say otherwise. (SA-4)

Several other lawyers voiced similar concerns about warnings that will not
be followed due to incompatibility with the use of the product (e.g., a diving
board which warns users to “not dive’’), thus making the warnings “‘useless”
and ““ineffective” safety improvements.

Many of the lawyers found the warnings issue attractive because of the
“engineering hierarchy” of product safety. This hierarchy says that
manufacturers should do their best to eliminate risks associated with
products, which they can do in a variety of ways, as this Philadelphia lawyer
explains:

If a product has a risk, the first thing you do is design the risk out. If you can’t design the
risk out, you install a guard on the product that prevents people from being exposed to
the risk. If you can’t install a guard, then you warn about the risk. (P-16)

For manufacturers, warnings are the simplest, cheapest, and some lawyers
would argue, least effective way to make a product safe, while designing a
risk out of the product is the most difficult and typically the most expensive.
One reason that designing risk out of a product is so difficult, as many
lawyers pointed out, is due to the importance of retaining a product’s utility.
Several gave examples of products in which designing out a hazard
compromised the usability of a product, as did this Boston lawyer: “We can
design the hazards out of a fan if we take the blades off, but now it doesn’t
work anymore as a fan” (B-10). Instead, he explained, fan makers guard
against risk by putting cages around the blades and/or manufacturing blades
out of rubber so that fingers and hands cannot be accidentally amputated.

For a safer alternative to be considered reasonable, it must be both
practical and financially feasible. Many products carry some risks that
cannot be designed away or guarded against in a practical or feasible
manner. A Philadelphia lawyer shows this dilemma using the example of an
automobile:

I can make a car that will never allow any occupant to be injured in any accident. I'll just
build it like a Sherman tank. I can do it. I can make it out of heavy gauge steel, I can put
plates around it, and that person will never be hurt. Any product [can be safe] if you go
crazy enough. But it’s no longer functional, and people can’t buy it because it’s so
expensive. So ... it’s an issue. The cost of safety and improvements is a factor. (P-16)

In the vignette, dampers were presented as a way in which to guard
against the risk associated with roller sticks, and they increased the purchase
price of the toy from $150 to $200. Some lawyers saw the dampers as
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a reasonable, affordable alternative, while others believed that the dampers
both changed the utility of the product and raised the cost of the roller sticks
so much that it was not a practical, financially feasible alternative.

Contrast the following statements made by two Boston lawyers. The first
argues that dampers are not a reasonable solution to the risks associated
with roller sticks because of the significant price increase and because
consumers did not respond to the safer design, while the second thinks
nothing of the increase in price:

I’m sensitive to the fact that this particular safety device dramatically raises the price of
the product and so that concerns me. Most safety devices that I have come in contact
with are small, increase the product’s price by a very small fraction. This is obviously a
significant increase ... My biggest reservation is the cost because it’s going to increase
the price of the product by one-third, and that’s a big chunk. And apparently ... there
has been some effort by some manufacturers to market the device with dampers and
they’ve gotten burned by it, so I think that is significant. (B-13)

I certainly would not reject it out of hand because of this idea that the safety device
would cost fifty bucks. Or that thus far the marketing of the safety device has not been
effective ... This defense of the high cost of the safety device and its unacceptability, I've
dealt with on numerous occasions. And it’s very much a by-product of the marketing of
the device itself. In other words, if they sell it as a safe device, if they sell safety as an
important factor, ... then there will be greater acceptability. Most people are concerned
about the safety of their children. Any failure of the market with respect to increased
costs for a safety device that may protect a child is usually due to the fact that the
company has not marketed well the idea of safety ... So even if I learned about these
problems during the case, even if I learned this was the defense, I'm not buying it. (B-14)

These two different perspectives on the practicality and feasibility of the
dampers come from lawyers who both practice in the same city. Previous
studies of tort reform and the legal profession suggest that such changes in
the legal environment lead to changes in lawyers’ behaviors. The implicit
assumption is that lawyers working in states with tort reform (and the
accompanying social and cultural changes) behave similarly to other lawyers
in their states and differently from lawyers in states without tort reform,
including how they screen cases. As a result, the expectation is that lawyers
within each city would have highly similar perceptions of the various
components of the hypothetical case. While there were disagreements on the
issue of feasibility of the dampers in all four cities (lawyers who accepted the
case, regardless of reform status, were more likely to see the dampers as
feasible), as well as disagreements about the adequacy of the warnings, and
the conduct of both the defendant and the plaintiff, within subsamples of
lawyers from particular cities, there were also patterns of overall differences
between lawyers in reform versus non-reform states. I discuss each of these
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below, including their implications for acceptance of the case and access to
justice.

5.1.1. Roller Sticks as Legally Defective

U.S. states have different definitions of product safety and different
thresholds that manufacturers must meet to not be liable for any harm their
products may cause. Pennsylvania courts, for example, instruct jurors that
products are defined as defective under state law under .the following
conditions:

The Manufacturer, Distributor, Wholesaler, etc. of a product is the guarantor of its
safety. The product must be provided with every element necessary to make it safe for its
intended use, and without any condition that makes it unsafe for its intended use. If you
find that the product, at the time it left the defendant’s control, lacked any element
necessary to make it safe for its intended use, or contained any condition that made it
unsafe for its intended use, then the product was defective, and the defendant is liable for
all harm caused by the defect. (Pennsylvania Suggested Standard Civil Jury Instructions
§ 8.02)

A number of Philadelphia lawyers mentioned this law, which is generally
interpreted as being tough on corporations and very favorable to plaintiffs.
Consider the remarks of P-2. When asked if he would accept the
hypothetical case, he replied, ““That’s easy. I'll take that case in a minute.”
Among other reasons he gave for his enthusiasm for the case was his
restatement of the jury instructions given above:

The test for defective products under our Supreme Court’s decisions is if the item lacked
any feature that would have made it safer, and that the safety device was known and
feasible. That makes a defective product, that’s all I need ... Pennsylvania law is that the
product is on trial, the actor’s conduct is not. Contributory negligence is not a defense.
You want to look at this product and say, if this product had a fixed damper to it that
was part of the product, and couldn’t be removed, this accident never would have
happened. That’s the way it should have been sold, and that’s the only way it could have
been sold safely. And that’s it. Whatever the 12-year-old did or didn’t do has no
relevance whatsoever to this. (P-2)

This lawyer, and many others in Philadelphia, interpreted the law as being
on his side. For him, the case is simple: the law requires safety features, the
roller stick lacked a safety feature, therefore the product is defective.

In contrast, a recent tort reform in Colorado provides tha