Why Must Punishment be Unusual as well as Cruel to be Unconstitutional?

I. Introduction
The Eighth Amendment of the United States Constitution dictates that “Excessive bail shall
not be required, excessive fines imposed, nor cruel and unusual punishments inflicted.”1 I have often
wondered, and perhaps the reader has as well: just what purpose is served by the addition of the word
“unusual” to the constitutional clause prohibiting cruel punishments? When a legislature enacts or a
judge levies a punishment that is much harsher than what the norm is for such an offense, this
unusual punishment is often taken to be unconstitutional. But while it is certainly unusual to bestow
a life sentence without parole upon a petty thief, is not this excessive punishment cruel and thus
wouldn’t a ban of just cruel punishments suffice? If “cruel” in a constitutional sense means
something like “unjustifiably harsh,” why would a punishment need to have any other property to be
unconstitutional? Of course, there are punishments that are unjust but not cruel. One such case would
occur when a judge gives a guilty friend an unusually light sentence. But the word “unusual” could
not have been added to render such lenient sentences unconstitutional for the crucial phrase of the
Eighth Amendment is a conjunction and not a disjunction. It does not prohibit cruel or unusual
punishments but cruel and unusual punishments.
To make sense of the phrasing of the Eighth Amendment, my suggestion is that we should
break with the dominant legal tradition and no longer understand “cruel” as “unjustifiably harsh.”
We should not accept any claims in the spirit of Janet Radin’s that “The essence of cruelty appears to
be the gratuitous infliction of suffering - that is, the infliction of physical or mental pain without
good reason.”2 Nor should we follow Justice Burger and hold that the determination of cruelty is:
“not merely descriptive, but necessarily embodies a moral judgement.”3 Instead, my contention is
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that “cruel” should be understood as merely “harsh.” “Cruel” is not a thick concept.4 Something can
be cruel without deserving moral condemnation. Thus Hugo Bedau is wrong to claim that “the idea
of a tolerably cruel punishment verges on an oxymoron.”5 So on my recommended interpretation of
the meaning of “cruel,” the cruelty of a type of punishment is not sufficient for the practice to meet
the criterion for being unjust and unconstitutional. A punishment would need another property to be
unconstitutional. Is the property of being unusual up to the task? I think it is.
Since I will defend the wisdom of literally reading the Eighth Amendment as a conjunction
which means that a punishment cannot be unconstitutional unless it has the properties of being both
cruel and unusual, my approach is at odds with the Supreme Court’s traditional approach to the word
“unusual.” Justice Warren summarizes the constitutional history of the word in the following
manner: “On the few occasions that the Court has had to consider the meaning of the clause, precise
distinctions between cruelty and unusualness do not seem to have been drawn...whether the word
“unusual” has any “qualitative” meaning different from ‘cruel’ is not clear.”6 Justice Brennan
similarly dismisses the import of “unusual.” He writes about inquiring into the word’s meaning:
“that the question is of minor significance. This court has never attempted to explicate the meaning
of the clause by parsing its words.”7 Justice Marshall claims that “the use of the word ‘unusual’ in
the final draft of the Bill of Rights appears to be inadvertent.”8 And Justice Burger takes a view that
is the complete opposite of that defended in this paper when he asserts that “the term ‘unusual’
cannot be read as limiting the ban on ‘cruel punishments.’”9
My suggestion in this paper is that we assume that the adopters of the Constitution and the
later Bill of Rights believed that they were living in a society with basically just laws, at least as

3

these pertain to punishment and most other issues not involving English authority. The existing
justice of such institutions and practices they sought to have reflected in the laws of the new
Constitution. Since their present system included many punishments that were cruel (read this as
merely meaning “harsh”) but deserved, it would be punishments that diverge from these established
practices that had to be guarded against.10 The conjunction of “unusual” and “cruel” would do this
quite well, even better as we shall see than a phrase banning only “unjustifiably harsh” or
“excessive” punishments. There is considerable wisdom in the exact words of the Eighth
Amendment - though it has been overlooked by commentators. The best way to mine the wisdom of
the “cruel and unusual” clause is to interpret the phrase literally.
The rather literalist interpretation I offer of the Eighth Amendment should be of interest to
death penalty abolitionists since it includes an argument that the unconstitutionality of capital
unishment can be derived from the proper reading of “unusual” as meaning “ the subjective
expectation that something is uncommon” rather than “the objective fact that something is
uncommon.” So my arguments will provide abolitionists with the resources to launch something like
an internal critique of the originalist supporters of the death penalty, turning the originalists’ own
theory of constitutional interpretation against their insistence on the legality of executions.
II. The Benefits of a Literal Reading of the “Cruel and Unusual” Clause
I suggested in the introduction that “cruel” should just be read as meaning “harsh.” I do not
believe that I am guilty of merely stipulating a nonmoralistic conception of “cruel.” There is still
such a usage alive outside the legal system, and perhaps it was once the popular understanding within
the legal community, in which “cruel” is just a synonym for “harsh.” One of the only two references
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to the “cruel and unusual” clause in the ratification debate about the Bill of Rights suggests that
“cruel” meant just “harsh” rather than “unjustifiably harsh.” Representative Livermore states: “It is
sometimes necessary to hang a man, villains often deserve whipping, and perhaps having their ears
cut off; but are we in the future to be prevented from inflicting these punishments because they are
cruel?”11 Since hanging a man was advocated by Livermore as cruel but necessary, “cruel” couldn’t
have been understood as unjustifiably harsh. If “cruel” meant “unjustifiably harsh” then there would
not have been any point to debating over the wisdom of retaining punishments that were cruel. More
support for this interpretation is provided by the fact that the English Bill of Rights, from which the
Americans copied their Eighth Amendment, was written at a time in which dictionaries defined
“cruel” just as a synonym of “harsh” and “severe.”12 This understanding of “cruel” is still active in
the meaning or implication of phrases such as “gratuitous cruelty,” “unnecessarily cruel,” a “cruel
workout,” “a cruel disease,” “a cruel but justified battle” and “no punishment is too cruel for
Hitler.”13 These phrases all suggest that there could be cruelty that is not unjustifiable.14
I don’t think that the current constitutional understanding of the “cruel and unusual” clause
has always been the case. I will sketch later some reasons for not believing it was the original
understanding. But discovering the original understanding of a clause does not end the debate over
how to interpret the Constitution.15 It doesn’t even matter if it was clearly the intent of the adopters
that their intentions bind later generations of lawmakers and jurists. Such an appeal to the original
understanding must be given a moral defense. Original intent is unimportant if a compelling
argument can not be given for why later generations should interpret the Constitution in the manner
that the adopters intended. And it is very interesting to note that the framers’ own attitude to their
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concrete conception of constitutional clauses may have been that it wasn’t to govern future judges.
H. Jefferson Powell’s historical investigations show that the framers did not believe that their
collective subjective intention, formulated in secrecy behind the closed doors of the Constitutional
Convention, should be authoritative.16
Perhaps the proper way to approach the Constitution is not to stress unswerving loyalty to the
concrete understanding of the framers and ratifiers, but to give the most morally defensible
interpretation of its more abstract and often moralistic phrases such as “equal protection,” “just
compensation,” “excessive bail,” “impartial trial,” “due process,” etc. An argument can be made that
a judge may even be loyal to the adopters’ abstract intention by disregarding their concrete
application of the abstract principle that they wanted applied. For example, if they intended that trials
be impartial, they would want later courts to establish truly impartial trials, not necessarily the type
of trial they had in mind.17 One can here follow Dworkin and distinguish between concepts and
conceptions. Dworkin would say the framers may have wanted us to be guided by the concept of
“impartiality” but not necessarily by the particular conception of “impartiality ” that they had in
mind.18 The adopters did or should have realized that they were not infallible and thus could be
convinced if they were not already aware that some of the traits that they believed necessary to an
impartial trial may not be. Confronted by such a possibility, most would probably advocate applying
the best interpretation of “impartial trial” even if it is not what they thought it to be.19 So it may be
that while the best interpretation of the Eighth Amendment goes against the actual conception of the
adopters of the Bill of Rights, such an interpretation may be loyal to their abstract intention. But we
shall see later that it is easier to do this with the phrases mentioned above than a conjunction such as
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the “cruel and unusual” clause.
Instead of looking for a better conception of the Eighth Amendment a la Dworkin, let’s
investigate the wisdom of what I take to be the original understanding. The analysis to follow of the
“cruel and unusual” clause may have to be considered a charitable interpretation of the
Constitution’s adopters - i.e., those people who framed and ratified the Constitution and the later
amendments. The reason that the interpretation should perhaps be labeled “charitable,” is that it casts
the adopters’ thinking in what may be a more attractive light than history warrants. Though I believe
that my interpretation captures the literal meaning of the phrase, there isn’t an abundance of evidence
that it was the adopters’ subjective intention to construe “cruel and unusual” as I suggest - but neither
is there much evidence to the contrary.
If the adopters conceived of their existing penal laws as basically just, then it would be the
new and thus unusual rather than the old and familiar punishments that people needed to be
concerned about.20 By “new” I mean not only punishments never seen before anywhere in the legal
system, but also the application of existing punishments to a class of crimes to which they were not
previously applied. A punishment such as the life sentence for petty larceny would be new in the
latter sense. Treating a child or retarded person like a criminal adult would also be new and thus
unusual. In addition, this criterion would prohibit a punishment that, while appropriate to impose
upon all normal adults, is only applied to a despised minority.21 Thus “unusual” captures some of the
force of the principle of “equality before law.”22
It is certainly a good thing that such unjustifiably harsh punishments are ruled out by the
word “unusual” but the reader might be wondering why weren’t such punishments just prohibited by
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writing a clause banning “unjustifiably harsh” punishments? Isn’t that the principle behind or spirit
of the prohibition of cruel and unusual punishments? I believe that there is a good reason for not
doing this. The applications of such abstract moral terms as “unjustifiable” are often contestable.
One person’s unjustifiably harsh punishment is another’s justifiably harsh punishment. But
“unusual,” on the other hand, is a quasi-statistical concept and not susceptible to such a range of
controversial interpretations. There is almost always likely to be far greater agreement about what is
unusual than whether a penalty change is excessive or unjustified. At worst, there will be a grey area
around “unusual” where there is some question about whether the frequency of the occurrence is low
enough to be considered unusual. So if lawmakers believed that the present criminal laws and penal
practices were just, a good way to secure the continual justice of the penal system would be to
prevent punishments that were harsh and unusual.23
A second benefit that the adopters of the Bill of Rights, and we today, would obtain through
understanding the “cruel and unusual” clause in the way that I suggested, is that it prevents
reinterpretation of existing punishments as cruel by activist judges of the future.24 That this may well
have been a concern of those debating the Bill or Rights can be inferred from one of the only two
references to the “cruel and unusual” clause in the Congressional debates about the Bill or Rights. In
these debates, Congressman Livermore expressed a worry that certain punishments applied in his era
that he and others felt to be morally acceptable, could come to be abolished because they were cruel.
It is sometimes necessary to hang a man, villains often deserve whipping, and perhaps having their
ears cut off; but are we in the future to be prevented from inflicting these punishments because they
are cruel? If a more lenient mode of correcting vice and deterring others from the commission of it

8

could be invented, it would be very prudent in the legislature to adopt it; but until we have some
security that this will be done, we ought not to be restrained from making necessary laws by any
declaration of this time.25
If Livermore’s objections to the Bill of Rights expressed a concern that others had, then the
addition of “unusual” would be a welcome solution. Livermore himself appears to have ignored the
“job” that can be done by the word “unusual” in securing existing legal practices. If he had heeded
the “work” that the word “unusual” could do, his worries would not have arisen since the
punishments he feared that the proposed Bill of Rights would take away were not unusual. Since we
hear no more from anyone else on this theme, perhaps it was recognized that the addition of
“unusual” prevented such an unwelcome possibility from arising.
The reader should also notice that Livermore thought that maybe someday in the future, the
present punishments could be replaced with more lenient methods for accomplishing reform and
deterrence. He argued that until that time, we must keep those punishments that we have. His exact
words again were: “but until we have some security that this will be done, we ought not to be
restrained from making necessary laws by any declaration of this time.” This leads to the third
advantage of the recommended interpretation of the Eighth Amendment, one which Livermore
missed but appears to have desired. While activist judges of the future will be prevented from
reinterpreting familiar punishments as unjustified, the phrase “cruel and unusual” does not
completely tie the hands of future legislators and judges. Future lawmakers and adjudicators are not
bound to the present system of punishment even though it may presently be considered just. They are
open to the possibility of progress in penal techniques.26 The punishment clause of the Eighth
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Amendment when read as a conjunction allows this to take place. It doesn’t prevent innovations which by definition are unusual. It only rules out unusual punishments that are also cruel. If the goals
of punishment are as Livermore suggests, reform and deterrence, then if they can be brought about
without being harsh, so much the better.27
A fourth reason for introducing the conjunction of “cruel and unusual,” and for us today to
take it literally, is that it also allows room for leniency or mercy.28 Such merciful acts would be
unusual but not unconstitutional for they were not also cruel. Mercy or leniency in sentencing may be
attractive where there are extenuating circumstances or some other reason for not carrying out a
sentence permitted by the letter of the law. But perhaps if such sentences were appropriate given the
specifics of the situation, then the light penalties would not be considered unusual for harsher
punishments were not the usual punishments in such distinctive situations. However, there are other
punishments, which, while historically commonplace, could be replaced as sociological and
psychological science develop to where the crimes correlated with such punishments have come to
be understood as due to causes which also serve as mitigating circumstances. The replacement
punishments, while unusual, may not be cruel.
A fifth benefit of the recommended approach to interpreting the Eighth Amendment is that,
contrary to customary legal practice, we would not be ignoring some of the words of the
Constitution, or what amounts to the same, not taking these words literally.29 It is not hard to make a
case that the default position should be the literal interpretation. Lawmakers don’t generally choose
their words to be understood metaphorically or idiomatically or to have their literal meaning always
ignored in favor of an interpretation that captures the spirit of the law. The Eighth Amendment is a
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conjunction and a conjunction is true when both of its conjuncts are true of the matter in question.
Since the clause in question is a conjunction there is thus little “semantic room” to follow Dworkin
and distinguish “concepts” from “conceptions” in order to reinterpret a logical word like “and” as
was suggested might be done for words such as “impartial trial,” “just compensation,” “equal
protection,” and “due process” and even “cruel” taken by itself. One might be able to debate whether
a logical connective like “or” should be understood as inclusively or exclusively, but what could be a
better interpretation of “and” than the one we have? Such a logical connective does not admit of
reinterpretation the way “just compensation” or “impartial trials” or “unreasonable searches” does.
The current interpretation of the Eighth Amendment ignores the fact that it is a conjunction and
doesn’t take the sentence to be a combination of the meaning of its components. As Justice Brennan
said “the Court has never attempted to explicate the meaning of the clause by parsing its words.”30
But my contention is that to do justice to the Constitution, punishment is only illegal if it is cruel and
unusual.31 It is not enough that it just be cruel, whatever the concept “cruel” turns out to mean. If one
is going to deny that its meaning is compositional, i.e., deny that the meaning of the whole clause is
built up from the meaning of its parts, one needs a very good argument for this. A case must be made
that this interpretation is not only morally attractive but is so without being susceptible to the charge
of judicial activism. Given the possibility of the latter, we would do well to heed the warning of
Justice Black: “One of the most effective ways of diluting or expanding a constitutionally guaranteed
right is to substitute for the crucial word or words of a constitutional guarantee another word or
words more or less restricted in meaning.”32
If ignoring the literal meaning of a law is to be justified without being a case of judicial
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activism, it must be because the interpretation captures the spirit of the law. For example, a town
ordinance may ban vehicles from the park. Assume that the reason for such a prohibition is that it
promotes public safety. So while the letter of the law looks like it would keep out police cars and
ambulances, the safety conscious spirit of the law would not. So one might likewise try to argue that
the spirit of the Eighth Amendment is that unjustifiably harsh punishments rather than unusual
punishments be banned. But one must be very careful when taking this approach. In the “No vehicles
in the park” case, the appeal to the spirit or principle of the law is made only in exceptional cases; it
is not the norm. Reading the Eighth Amendment as “unjustifiably harsh,” on the other hand, would
mean always ignoring the literal interpretation and disregarding the fact that the clause is a
conjunction. Constantly reading the clause as a ban on “unjustifiably harsh” punishments would be
an invitation for judges to unwittingly impose their personal morality while ignoring a great deal of
death penalty precedent on the grounds that it was not consistent with the best interpretation of the
clause. The best conception of a concept should not be inconsistent with a good number and
especially paradigmatic applications of that concept. If it does so diverge, I would say what is being
proposed is actually a different concept rather than a better application of the same concept.
III. Banning Excessively Harsh Punishments
Despite the above worry about judicial activism, I would accept the claim that banning
excessively harsh punishment is the guiding principle or spirit of the Eighth Amendment. I just think
that a literal reading would better serve the spirit of the law for it doesn’t invite judges to be moral
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arbiters on such controversial issues as the excessiveness of certain punishments. However,
outlawing excessiveness in punishment has not been recognized by many judges and legal scholars
as the spirit of the Eighth Amendment. Many judges and legal scholars have read the clause as just
banning the tortures of Stuart England.33 Anthony Grannucci’s historical thesis, referred to frequently
in Supreme Court death penalty decisions, is that while a concern with excessive harshness was
indeed the English interpretation of the clause, the colonial and revolutionary Americans understood
the clause just to be a ban on torturous punishments.34 Although I want to avoid getting bogged down
in a historical debate, I don’t think that the early American understanding of the clause was oblivious
to the excessiveness reading.35 One crucial bit of evidence that Granucci puts forth in favor of his
thesis doesn’t fit it very well. He takes the before quoted passage of Representative Livermore to be
evidence that the early Americans were concerned with certain methods of punishment rather than
excessiveness. But the punishments Livermore mentions were not examples of barbaric Stuart
tortures. In fact they were punishments like hanging that he thought we should keep which he was
worried would be outlawed because they were cruel. Furthermore, he mentioned that someday they
perhaps should not be allowed when more effective and more lenient better means of reform and
deterrence become available. He wrote “but until this can be done we ought not be constrained...”36
This suggests, contrary to Granucci’s thesis, a concern with excessiveness in punishment.37 For while
what is torturous is always torturous, some punishments not intrinsically wrong can become
objectionably excessive given the availability of alternatives.
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Those historically-minded commentators who have downplayed the importance of
excessiveness to the Eighth Amendment may have been misled by an emphasis on tortures in the
discussions and debates prior to the adoption of the Bill of Rights. But such an emphasis makes good
sense for a polemicist waging a battle to make an entire class of punishments illegal. A successful
forensic strategy is to mention worst case scenarios. This might account for some of the stress on the
tortures mentioned in Elliot’s Debates.38 Furthermore, even if most of the early American lawmakers
were concerned with the prospect of tortures, this need not exclude a concern with non-torturous
excessiveness. Keep in mind that all tortures are also excessive.39 Being barbaric and excessive are
not mutually exclusive properties.
I maintain that it would be a major mistake to exclude from one’s list of fundamental
constitutional principles the position that punishments shouldn’t be excessive. The principle
pervades the making of every law and the applications of the law whenever judges have any
discretion. Whether one believes that the purpose of punishment is retribution, restitution, deterrence
or even reform, lawmakers and judges don’t enact or apply principles that are excessive relative to
the aims of their preferred theory.40 The fact that this opposition to excessiveness is not explicitly
expressed is moot for it infuses, makes sense of and justifies all of explicit criminal law. How could
constitutional framers and lawmakers not be guided by such a principle when writing laws about
punishments and fines? Since it is absurd to deny that such a principle pervades, guides and
illustrates their actions, it makes little sense to argue that it shouldn’t be considered part of the law.
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All judges need to construct a theory of law in order to approach cases that come before their
courts. The construction of the ideal theory - a Herculean task, Dworkin would argue - results in
umbrella principles that fit and justify the past practices of judges, legislators, lawyers, framers and
ratifiers.41 When a hard case arises, such principles can be appealed to as part of the law. The judge
need not use his discretion and rule on the case in accordance with any extra-legal standards.
Dworkin illustrates this nicely with his account of the role of principle in Riggs v. Palmer.42 At the
time of that case, there was no statute or precedent that prevented a person from killing someone and
then inheriting the deceased’s wealth. But in Riggs, the young man who murdered his grandfather
was not allowed to inherit the deceased’s wealth despite being designated as the heir in the will
because this would violate the principle that one should not benefit from one’s crime. If the reader
believes that the unwritten principle that “one should not benefit from one’s crime” is part of the law,
then a fortiori, the claim that “punishments should not be excessive” should also be part of the law
for it would appear to be an even more fundamental and pervasive principle than the former.

Excessiveness is not explicitly given its due until the dissent of Justice Field in O’Neil v.
Vermont and then by the majority in Weems v. United States and it finally becomes the sole
justification of finding a punishment unconstitutional in Coker v. Georgia.43 Justice Marshall argues
“that the entire thrust of the Eighth Amendment is, in short, against ‘that which is excessive.’”44 He
supports this by noting that “‘cruel and unusual language’ of the Eighth Amendment immediately
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follows language that prohibits excessive bail and excessive fines.”45 But if this is the case, then why
didn’t the writers and ratifiers of the English Bill of Rights and the various state bills of rights and
the Constitutional Amendments ban excessive punishments instead of unusual punishments? The
word “excessive” was thought to serve their purposes just as well when applied to unjust fines for it
is found in the same sentence as the prohibition of cruel and unusual punishments. “Excessive bail
shall not be required, excessive fines imposed, nor cruel and unusual punishments inflicted.” Is the
explanation as simple as a desire on their part to avoid redundancy for “excessive” was already used
twice in the sentence in question? I doubt it, but perhaps the account that follows is guilty of overexplanation, looking for more carefully thought out and sophisticated reasons and motives than was
really the case. My suggestion is that “excessive” could have been conceived as too moralistic and
controversial for matters involving punishment; and “unusual” would do a better job, preventing
disagreement and keeping practices as they were. Such an explanation views “excessive” as having
the same problem that I mentioned earlier as plaguing the interpretation of “cruel” as “unjustifiably
harsh.” It is too wide open and contentious. A constitution that uses moralistic phrasing to ban
injustices is not very helpful. For instance, little is gained by laws that state “unjust actions are to be
banned.” Nearly all laws aim to prevent unjust acts. Constitutions and laws are helpful when they can
give some non-circular guidance in determining what is unjust rather than offering blanket
prohibitions of injustice or near synonyms like “excessive” and “unwarranted.” So if the aim of the
terms of an amendment is to prevent unjust punishments and fines from being imposed in the future
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of what is presently a just legal system, “unusual” does a better job than the more contestable
concepts of “excessive” and “unjustifiably harsh.” Agreement will be more forthcoming on what is
unusual than what is excessive. So again, I would maintain that there may be considerably more
wisdom in the word choice of the “cruel and unusual” clause than is usually acknowledged.
But if “unusual” has benefits that “excessive” and “unjustified” do not, then why did the Bill
of Rights use “excessive” in regard to “fines” and “bail?” The exact wording is “Excessive bail shall
not be required, excessive fines imposed, nor cruel and unusual punishments inflicted.” Perhaps the
word choice is the result of it being easier to determine excessive fines than excessive punishments.
This is because the person fined was often so treated because of the financial harm s/he caused.
Determining financial equivalence and deviations from it is not as difficult as reaching a consensus
about the deserved degree of imprisonment or pain infliction. Furthermore, given that fines of all
different sizes could be called for since the range of financial harms that occur is great, there would
occur unusual amounts of harm calling for unusual remunerations. Thus “excessive” is better suited
than “unusual” for doing justice in financial matters. It may also be that the passions aren’t as likely
to blind judges and juries and distort their reasoning when the topic is financial crimes rather than
when the subject matter is a type of crime that warrants physical punishment. In the latter, the
vindictive passions are more likely to be aroused, and “unusual” could do a better job preventing too
severe a punishment than the word “excessive.” There is more room for disagreement over
“excessive” punishment than “unusual” punishment. Thus there is more reason for abuse to go
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unnoticed by the authorities. So again, if lawmakers believe that their penal laws are basically just as
they stand, the “unusual” clause would prevent abuse by future legislators and judges.46
IV. How to Interpret the Death Penalty as not only Cruel but also Unusual
Some readers might resist my interpretation of the Eighth Amendment because they seek the
abolition of capital punishment. While many abolitionists believe that the death penalty is harsh, they
think it unjustifiably harsh and this makes them deaf to the more nuanced reading of “cruel.” They
don’t want the standard to be “unusualness” literally construed as “uncommon” and joined with
“harshness” through the devices of a compositional semantics because then the fact that executions
have occurred from colonial days to the present would prevent capital punishment from being ruled
unconstitutional. Such abolitionists concede to the retentionists that if the “unusual” part of the
clause is heeded then the point expressed by Justice Black in McGautha v. California would be
correct: “In my view these words cannot be read to outlaw capital punishment because that penalty
was in common use and authorized by law here and in the countries from which our ancestors came
at the time the Amendment was adopted.”47
Of course, there is no guarantee that what the law is and what one would like it to be will
coincide.48 It may just be that the best interpretation of the Eighth Amendment cannot do what
abolitionists want it to do. But they may be able to find an argument against capital punishment
elsewhere in the Constitution.49 However, I do not think that my interpretation of the Eighth
Amendment is of no use to abolitionists. While the death penalty is, unlike the rack and the wheel,
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not objectively (factually) unusual given that it has been a practice for so long, there is a sense in
which it may be construed as subjectively unusual. This latter sense of “unusual” uses as the standard
of what is usual not the exact numbers and real condition of those people executed, but the public’s
perception of the circumstances in which the death penalty is applied. So given the public’s beliefs
about what has been occurring, the actual practice of the death penalty could be unusual if it is not at
all like the public’s expectations.
There are times when “unusual” should not be understood to mean “what usually does not
happen,” but rather should be interpreted as “what we think does not usually happen.” Just as there is
a way in which we can construe as true the statement of a tourist that a plant is “unusual” when it is
actually quite common in that region - and perhaps, unbeknownst to them, is even common in their
homeland - the public can consider a punishment unusual when it is really a rather common practice.
For example, if unbeknownst to most of us, every convicted petty thief has always been killed upon
entering prison and has been replaced by a clone or a hologram, this would surely be unconstitutional
though it was not in fact unusual. Basing the meaning of “unusual” on subjective expectation rather
than statistical fact would render such events not only cruel but also unusual. They are the latter
because such killings were not what the public believed was the usual punishment for theft.
I would maintain that this understanding of “unusual” is not only the best conception but is
also the original one. Even if this subjective conception was not in the forefront of the minds of the
Framers and ratifiers, it would be fair to say that they held it implicitly if they would have judged
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cases like the above executions of petty thieves to be unconstitutionally unusual. Likewise, if the
death penalty turns out to be applied in a way that strikes people as unusual for they believed that it
was much more rarely applied to innocents than it actually was, this would make the punishment
constitutionally unusual given people’s subjective expectations.50 As a matter of fact, throughout our
nation’s history, more innocent people have been put to death than lawmakers and the public have
thought was occurring. It is likely that Framers, contemporary court officials and the rest of the
citizenry of both yesterday and today have assumed that on a very rare occasion an innocent might be
executed. But I doubt that they expected this would happen as often as it does. The Framers and
ratifiers, like much of the public until very recently, were unaware of the extent that “No matter how
careful courts are, the possibility of perjured testimony, mistaken honest testimony, and human error
remain all too real.”51 Evidence that the public was unaware of the extent of the flaws of our system
of capital punishment can be found in the recent accounts of how startled many people have been at
the rash of death row prisoners lately discovered through DNA testing. Even conservative pro-death
penalty governors have declared moratoriums in response to such news. So there may very well be
grounds for declaring the death penalty unconstitutional despite its statistical familiarity.
Abolitionists will find another benefit of the advocated approach to the Eighth Amendment is
that it provides an easier way to defend the unconstitutionality of the death penalty than by appealing
to the principle that such punishment is an offense to the dignity of men and women.52 And more
importantly, opponents of judicial activism will be relieved that the constitutional debate over capital
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punishment can take place without judges having to appeal to accounts of dignity that have not been
widely held throughout our constitutional history. Justice Brennan thinks that the death penalty is an
affront to a person’s dignity, but no less an authority on the value of a person than Immanuel Kant
thinks it is not.53 There is not anything approaching a consensus about how the concept “dignity”
bears on the death penalty. I wouldn’t be surprised if “dignity” has been used in so many different
ways in our legal history that no Dworkinian umbrella principles involving just one conception of
dignity will be able to fit and justify past legal practices.54 So while it is unclear whether capital
punishment is an offense against the dignity of man, and any attempt to declare it so smacks of
judicial activism, a more clear cut and compelling argument can be made that it is an unacceptable
risk since innocents will be executed.55 While I don’t believe anyone upon sustained reflection would
maintain the old maxim that it is better that the guilty go free than just one innocent man goes to jail
- for this can only be guaranteed by abolishing prisons - I am much more confident that many people
believe, and rightly so, that it is better that even those who deserve to be executed get life
imprisonment than to have any innocents sent to their deaths.56
Conclusion
Abolitionists may be attracted to the advocated reading of the Eighth Amendment because it
reveals that the demand that punishments must be unusual as well as cruel to be nullified by the
Supreme Court, does not entail that punishments frequently imposed throughout our history cannot
be declared unconstitutional. And yet opponents of judicial activism should also find the advocated
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interpretation appealing since it does not open the door for judges to impose, perhaps unwittingly,
their own private conception of what punishments are unjustifiably harsh. There is considerable
wisdom in the literal interpretation of the Eighth Amendment. I wouldn’t be at all surprised if those
who framed the clause were aware of the sage guidance that they were providing. And if they were
not cognizant of the wisdom of their word choice, since we have had a few centuries to learn of the
dangers of creative constitutional interpretations, we may now be ready to appreciate a literal
interpretation of the Eighth Amendment.
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