Why Must Punishment be Unusual as well as Cruel tbe Unconstitutional?



. Introduction

The Eighth Amendment of the United States Constitudictates that “Excessive bail shall
not be required, excessive fines imposed, nor anelinusual punishments inflictedI'have often
wondered, and perhaps the reader has as welviatpurpose is served by the addition of the word
“unusual” to the constitutional clause prohibitergel punishments? When a legislature enacts or a
judge levies a punishment that is much harsher i@t the norm is for such an offense, this
unusual punishment is often taken to be unconistitat. But while it is certainly unusual to bestow
a life sentence without parole upon a petty thgefot this excessive punishment cruel and thus
wouldn’t a ban of just cruel punishments sufficé?cruel” in a constitutional sense means
something like “unjustifiably harsh,” why would amishment need to have any other property to be
unconstitutional? Of course, there are punishntbatsare unjust but not cruel. One such case would
occur when a judge gives a guilty friend an unuguigiht sentence. But the word “unusual” could
not have been added to render such lenient sestencenstitutional for the crucial phrase of the
Eighth Amendment is a conjunction and not a digjonc It does not prohibit cruer unusual
punishments but cruaind unusual punishments.

To make sense of the phrasing of the Eighth Amemdlnn@y suggestion is that we should
break with the dominant legal tradition and no lengnderstand “cruel” as “unjustifiably harsh.”
We should not accept any claims in the spirit old&adin’s that “The essence of cruelty appears to
be the gratuitous infliction of suffering - that the infliction of physical or mental pain without
good reason®Nor should we follow Justice Burger and hold tiwa determination of cruelty is:

“not merely descriptive, but necessarily embodiesoaal judgement® Instead, my contention is



that “cruel” should be understood as merely “h&r&ruel” is not a thick conceptSomething can
be cruel without deserving moral condemnation. sllHugo Bedau is wrong to claim that “the idea
of a tolerably cruel punishment verges on an oxymd? So on my recommended interpretation of
the meaning of “cruel,” the cruelty of a type ohjghment is not sufficient for the practice to meet
the criterion for being unjust and unconstitutiodapunishment would need another property to be
unconstitutional. Is the property of being unusyato the task? I think it is.

Since | will defend the wisdom of literally readitige Eighth Amendment as a conjunction
which means that a punishment cannot be unconstialtunless it has the properties of being both
cruelandunusual, my approach is at odds with the SupreooetS traditional approach to the word
“unusual.” Justice Warren summarizes the congiitat history of the word in the following
manner: “On the few occasions that the Court hdgdaonsider the meaning of the clause, precise
distinctions between cruelty and unusualness de@@m to have been drawn...whether the word
“unusual” has any “qualitative” meaning differemorh ‘cruel’ is not clear® Justice Brennan
similarly dismisses the import of “unusual.” Heites about inquiring into the word’s meaning:
“that the question is of minor significance. Thiaitt has never attempted to explicate the meaning
of the clause by parsing its wordsJustice Marshall claims that “the use of the wardisual’ in
the final draft of the Bill of Rights appears toibadvertent’® And Justice Burger takes a view that
is the complete opposite of that defended in thisep when he asserts that “the term ‘unusual’
cannot be read as limiting the ban on ‘cruel pumishts.”

My suggestion in this paper is that we assumettigahdopters of the Constitution and the

later Bill of Rights believed that they were livilga society with basically just laws, at least as



these pertain to punishment and most other issoeswolving English authority. The existing
justice of such institutions and practices theyghbuo have reflected in the laws of the new
Constitution. Since their present system includeshyrpunishments that were cruel (read this as
merely meaning “harsh”) but deserved, it would beiphments that diverge from these established
practices that had to be guarded agditishe conjunction of “unusual” and “cruel” would tis
quite well, even better as we shall see than asphlbmnning only “unjustifiably harsh” or
“excessive” punishments. There is considerable owisdn the exact words of the Eighth
Amendment - though it has been overlooked by contaters. The best way to mine the wisdom of
the “cruel and unusual” clause is to interpretghease literally.

The rather literalist interpretation | offer of tRgghth Amendment should be of interest to
death penalty abolitionists since it includes aguarent that the unconstitutionality of capital
unishment can be derived from the proper reading“wfiusual” as meaning “ the subjective
expectation that something is uncommon” rather tfthe objective fact that something is
uncommon.” So my arguments will provide abolitidsisith the resources to launch something like
an internal critique of the originalist supportefghe death penalty, turning the originalists’ own
theory of constitutional interpretation againstitiesistence on the legality of executions.

II. The Benefits of a Literal Reading of the “Crueland Unusual” Clause

| suggested in the introduction that “cruel” shojulst be read as meaning “harsh.” | do not
believe that | am guilty of merely stipulating anmaoralistic conception of “cruel.” There is still
such a usage alive outside the legal system, ahdpeit was once the popular understanding within

the legal community, in which “cruel” is just a #yrym for “harsh.” One of the only two references



to the “cruel and unusual” clause in the ratificatdebate about the Bill of Rights suggests that
“cruel” meant just “harsh” rather than “unjustifigtharsh.” Representative Livermore states: “It is
sometimesiecessaryo hang a man, villains often deserve whipping, perhaps having their ears
cut off; but are we in the future to be preventedrf inflicting these punishments because they are
cruel?™! Since hanging a man was advocated by Livermoceuas$but necessary, “cruel” couldn’t
have been understood as unjustifiably harsh.rfi€¢ll meant “unjustifiably harsh” then there would
not have been any point to debating over the wisdioretaining punishments that were cruel. More
support for this interpretation is provided by thet that the English Bill of Rights, from whicheth
Americans copied their Eighth Amendment, was writs a time in which dictionaries defined
“cruel” just as a synonym of “harsh” and “sevet®.This understanding of “cruel” is still active in
the meaning or implication of phrases such as tgg@is cruelty,” “unnecessarily cruel,” a “cruel
workout,” “a cruel disease,” “a cruel but justifigzhttie” and “no punishment is too cruel for
Hitler.”** These phrases all suggest that there could béycthat is not unjustifiablé?

| don’t think that the current constitutional unstanding of the “cruel and unusual’ clause
has always been the case. | will sketch later seasons for not believing it was the original
understanding. But discovering the original underding of a clause does not end the debate over
how to interpret the Constitutidnlt doesn’t even matter if it was clearly the irttefithe adopters
that their intentions bind later generations ofri@akers and jurists. Such an appeal to the original
understanding must be given a moral defense. @iigitent is unimportant if a compelling
argument can not be given for why later generatstrasild interpret the Constitution in the manner

that the adopters intended. And it is very inteéngsto note that the framers’ own attitude to their



concrete conception of constitutional clauses naaglbeen that it wasn’t to govern future judges.
H. Jefferson Powell’s historical investigations whthat the framers did not believe that their
collective subjective intention, formulated in ssgyr behind the closed doors of the Constitutional
Convention, should be authoritatife.

Perhaps the proper way to approach the Constitigtioot to stress unswerving loyalty to the
concreteunderstanding of the framers and ratifiers, bugitee the most morally defensible
interpretation of its more abstract and often mistial phrases such as “equal protection,” “just

compensation,” “excessive bail,” “impartial triatdlue process,” etc. An argument can be made that
a judge may even be loyal to the adopters’ absirdention by disregarding their concrete
application of the abstract principle that they teairapplied. For example, if they intended thatdri

be impartial, they would want later courts to ebsddruly impartial trials, not necessarily the type
of trial they had in mind’ One can here follow Dworkin and distinguish betweenceptsand
conceptionsDworkin would say the framers may have wantetbuse guided by the concept of
“impartiality” but not necessarily by the particuleonception of “impartiality ” that they had in
mind!® The adopters did or should have realized that thene not infallible and thus could be
convinced if they were not already aware that sofrtbe traits that they believed necessary to an
impartial trial may not be. Confronted by such agbility, most would probably advocate applying
the best interpretation of “impartial trial” evefritiis not what they thought it to B8 So it may be
that while the best interpretation of the Eighthé&rmment goes against the actual conception of the

adopters of the Bill of Rights, such an interpiietatnay be loyal to their abstract intention. Bat w

shall see later that it is easier to do this whthphrases mentioned above than a conjunctionasuch



the “crueland unusual” clause.

Instead of looking for a better conception of thghth Amendment a la Dworkin, let’s
investigate the wisdom of what | take to be thgiogl understanding. The analysis to follow of the
“cruel and unusual” clause may have to be consitlexecharitable interpretation of the
Constitution’s adoptersi-e.,those people who framed and ratified the Consbituéind the later
amendments. The reason that the interpretatiorigpethaps be labeled “charitable,” is that it sast
the adopters’ thinking in what may be a more ativa light than history warrants. Though | believe
that my interpretation captures the literal meawiihe phrase, there isn’t an abundance of evalenc
that it was the adopters’ subjective intentiondnstrue “cruel and unusual” as | suggest - buheeit
is there much evidence to the contrary.

If the adopters conceived of their existing peaald as basically just, then it would be the
new and thus unusual rather than the old and famgunishments that people needed to be
concerned abodf.By “new” | mean not only punishments never sednteeanywhere in the legal
system, but also the application of existing pumishts to a class of crimes to which they were not
previously applied. A punishment such as theddatence for petty larceny would be new in the
latter sense. Treating a child or retarded peri@nd criminal adult would also be new and thus
unusual. In addition, this criterion would prohikipunishment that, while appropriate to impose
uponall normal adults, is only applied to a despised niipdt Thus “unusual” captures some of the
force of the principle of “equality before la?”

It is certainly a good thing that such unjustifiablarsh punishments are ruled out by the

word “unusual” but the reader might be wonderingywieren’t such punishments just prohibited by



writing a clause banning “unjustifiably harsh” psimments? Isn’t that the principle behind or spirit
of the prohibition of cruel and unusual punishm@ritbelieve that there is a good reasonnforr
doing this. The applications of such abstract mtaahs as “unjustifiable” are often contestable.
One person’s unjustifiably harsh punishment is laes$ justifiably harsh punishment. But
“unusual,” on the other hand, is a quasi-statisttoacept and not susceptible to such a range of
controversial interpretations. There is almost ghkiikely to be far greater agreement about what is
unusual than whether a penalty change is excessivgustified. At worst, there will be a grey area
around “unusual” where there is some question alvbather the frequency of the occurrence is low
enough to be considered unusual. So if lawmakéiesee that the present criminal laws and penal
practices were just, a good way to secure the rmoaltijustice of the penal system would be to
prevent punishments that were harsh and und3ual.

A second benefit that the adopters of the Bill wjtfes, and we today, would obtain through
understanding the “cruel and unusual” clause & whay that | suggested, is that it prevents
reinterpretation of existing punishments as cryeidtivist judges of the futufé. That this may well
have been a concern of those debating the BilligihtR can be inferred from one of the only two
references to the “cruel and unusual” clause irCihiegressional debates about the Bill or Rights. In
these debates, Congressman Livermore expresseatyathat certain punishments applied in his era
that he and others felt to be morally acceptalolelcccome to be abolished because they were cruel.
It is sometimes necessary to hang a man, villates @eserve whipping, and perhaps having their
ears cut off; but are we in the future to be présefrom inflicting these punishments because they

are cruel? If a more lenient mode of correcting\aad deterring others from the commission of it



could be invented, it would be very prudent in lgmgislature to adopt it; but until we have some
security that this will be done, we ought not torestrained from making necessary laws by any
declaration of this timé&

If Livermore’s objections to the Bill of Rights esgssed a concern that others had, then the
addition of “unusual” would be a welcome solutibivermore himself appears to have ignored the
“job” that can be done by the word “unusual” ing@ieg existing legal practices. If he had heeded
the “work” that the word “unusual” could do, his mies would not have arisen since the
punishments he feared that the proposed Bill ohRig/ould take away were not unusual. Since we
hear no more from anyone else on this theme, psrhiapas recognized that the addition of
“unusual” prevented such an unwelcome possibitiyf arising.

The reader should also notice that Livermore thotlgit maybe someday in the future, the
present punishments could be replaced with moieremethods for accomplishing reform and
deterrence. He argued that until that time, we rkesp those punishments that we have. His exact
words again were: “but until we have some secuhgt this will be done, we ought not to be
restrained from making necessary laws by any datiter of this time.” This leads to the third
advantage of the recommended interpretation ofilgath Amendment, one which Livermore
missed but appears to have desired. While aciwigies of the future will be prevented from
reinterpreting familiar punishments as unjustifigde phrase “cruel and unusual’ does not
completely tie the hands of future legislators pigies. Future lawmakers and adjudicators are not
bound to the present system of punishment evemgthibmay presently be considered just. They are

open to the possibility of progress in penal teghas®® The punishment clause of the Eighth



Amendment when read as a conjunction allows thiake place. It doesn’t prevent innovations -
which by definition are unusual. It only rules omtusual punishments that are also cruel. If thésgoa
of punishment are as Livermore suggests, reforndatetrence, then if they can be brought about
without being harsh, so much the befter.

A fourth reason for introducing the conjunction‘ofuel and unusual,” and for us today to
take it literally, is that it also allows room ftemiency or mercy® Such merciful acts would be
unusual but not unconstitutional for they wereaisb cruel. Mercy or leniency in sentencing may be
attractive where there are extenuating circumstoncesome other reason for not carrying out a
sentence permitted by the letter of the law. Bdb@ps if such sentences were appropriate given the
specifics of the situation, then the light penaltweould not be considered unusual for harsher
punishments were not the usual punishments indistihctive situations. However, there are other
punishments, which, while historically commonplaceuld be replaced as sociological and
psychological science develop to where the crinneated with such punishments have come to
be understood as due to causes which also semmstigating circumstances. The replacement
punishments, while unusual, may not be cruel.

A fifth benefit of the recommended approach torpteting the Eighth Amendment is that,
contrary to customary legal practice, we would bet ignoring some of the words of the
Constitution, or what amounts to the same, nohtaitiese words literalf? It is not hard to make a
case that the default position should be the litetarpretation. Lawmakers don’t generally choose
their words to be understood metaphorically ornaitically or to have their literal meaning always

ignored in favor of an interpretation that captutesspirit of the law. The Eighth Amendment is a
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conjunction and a conjunction is true when botfio€onjuncts are true of the matter in question.
Since the clause in question is a conjunction tisatteus little “semantic room” to follow Dworkin
and distinguish “concepts” from “conceptions” irder to reinterpret a logical word like “and” as
was suggested might be done for words such as ftmap#ial,” “just compensation,” “equal
protection,” and “due process” and even “cruel&aby itself. One might be able to debate whether
a logical connective like “or” should be underst@sdnclusively or exclusively, but what could be a
better interpretation of “and” than the one wed®uch a logical connective does not admit of
reinterpretation the way “just compensation” or piantial trials” or “unreasonable searches” does.
The current interpretation of the Eighth Amendmgnbres the fact that it is a conjunction and
doesn't take the sentence to be a combinatioreahaning of its components. As Justice Brennan
said “the Court has never attempted to explicaankaning of the clause by parsing its words.”
But my contention is that to do justice to the Giagson, punishment is only illegal if it is cruahd
unusuaf! It is not enough that it just be cruel, whatewer¢oncept “cruel” turns out to mean. If one
is going to deny that its meaning is compositional, deny that the meaning of the whole clause is
built up from the meaning of its parts, one needsrg good argument for this. A case must be made
that this interpretation is not only morally attige but is so without being susceptible to thergba

of judicial activism. Given the possibility of thatter, we would do well to heed the warning of
Justice Black: “One of the most effective waysitftahg or expanding a constitutionally guaranteed
right is to substitute for the crucial word or werdf a constitutional guarantee another word or
words more or less restricted in meanifig.”

If ignoring the literal meaning of a law is to hesjified without being a case of judicial

11



activism, it must be because the interpretationurap thespirit of the law.For example, a town
ordinance may ban vehicles from the park. Assuratttie reason for such a prohibition is that it
promotes public safety. So while the letter of ldn& looks like it would keep out police cars and
ambulances, the safety conscious spirit of thedawid not. So one might likewise try to argue that
the spirit of the Eighth Amendment is that unjuabfy harsh punishments rather than unusual
punishments be banned. But one must be very cavegn taking this approach. In the “No vehicles
in the park” case, the appeal to the spirit orgple of the law is made only in exceptional cages;
is not the norm. Reading the Eighth Amendment agfatifiably harsh,” on the other hand, would
mean always ignoring the literal interpretation and disregaglithe fact that the clause is a
conjunction. Constantly reading the clause as abannjustifiably harsh” punishments would be
an invitation for judges to unwittingly impose thpersonal morality while ignoring a great deal of
death penalty precedent on the grounds that ineaisonsistent with the best interpretation of the
clause. The best conception of a concept shouldbeanconsistent with a good number and
especially paradigmatic applications of that condép does so diverge, | would say what is being
proposed is actually a different concept rathen théetter application of the same concept.
[ll. Banning Excessively Harsh Punishments

Despite the above worry about judicial activismyduld accept the claim that banning

excessively harsh punishment is the guiding prieap spirit of the Eighth Amendment. I just think

that a literal reading would better serve the spirthe law for it doesn’t invite judges to be rabr
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arbiters on such controversial issues as the exeeess of certain punishments. However,
outlawing excessiveness in punishment has notteeegnized by many judges and legal scholars
as the spirit of the Eighth Amendment. Many judgesd legal scholars have read the clause as just
banning the tortures of Stuart Englafidnthony Grannucci’s historical thesis, referreftémuently

in Supreme Court death penalty decisions, is thakeva concern with excessive harshness was
indeed the English interpretation of the clause ctlonial and revolutionary Americans understood
the clause just to be a ban on torturous punistsiieatthough | want to avoid getting bogged down

in a historical debate, | don't think that the gaerican understanding of the clause was oblwiou
to the excessiveness readif@ne crucial bit of evidence that Granucci putstfam favor of his
thesis doesn't fit it very well. He takes the befquoted passage of Representative Livermore to be
evidence that the early Americans were concernédaeertain methods of punishment rather than
excessiveness. But the punishments Livermore menticere not examples of barbaric Stuart
tortures. In fact they were punishments like hagdirat he thought we should keep which he was
worried would be outlawed because they were crugthermore, he mentioned that someday they
perhaps should not be allowed when more effectideraore lenient better means of reform and
deterrence become available. He wrote “but uril¢hn be done we ought not be constrainéd...”
This suggests, contrary to Granucci’s thesis, agorwith excessiveness in punishméiitor while
what is torturous is always torturous, some pungshis not intrinsically wrong can become

objectionably excessive given the availability béanatives.
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Those historically-minded commentators who have rqoayed the importance of
excessiveness to the Eighth Amendment may haverbeted by an emphasis on tortures in the
discussions and debates prior to the adoptioredBithof Rights. But such an emphasis makes good
sense for a polemicist waging a battle to makenineeclass of punishments illegal. A successful
forensic strategy is to mention worst case scesafiois might account for some of the stress on the
tortures mentioned in Elliot's Debat&-urthermore, even if most of the early Americamteakers
were concerned with the prospect of tortures, ikeid not exclude a concern with non-torturous
excessiveness. Keep in mind that all tortures lamexcessivé? Being barbaric and excessive are
not mutually exclusive properties.

I maintain that it would be a major mistakeetaclude from one’s list of fundamental
constitutional principles the position that punigmts shouldn’t be excessive. The principle
pervades the making of every law and the applinatiof the law whenever judges have any
discretion. Whether one believes that the purpbgermshment is retribution, restitution, deterrenc
or even reform, lawmakers and judges don’t enaappty principles that are excessive relative to
the aims of their preferred thedyThe fact that this opposition to excessivenesmisxplicitly
expressed is moot for it infuses, makes sensedjistifiesall of explicit criminal law. How could
constitutional framers and lawmakers not be guigleduch a principle when writing laws about
punishments and fines? Since it is absurd to dbay guch a principle pervades, guides and

illustrates their actions, it makes little sensangue that it shouldn’t be considered part ofdle

14



All judges need to construct a theory of law inesrth approach cases that come before their
courts. The construction of the ideal theory -eaddlean task, Dworkin would argue - results in
umbrella principles that fit and justify the pasaqtices of judges, legislators, lawyers, framecs a
ratifiers*! When a hard case arises, such principles cangeabgul to as part of the law. The judge
need not use his discretion and rule on the casedonrdance with any extra-legal standards.
Dworkin illustrates this nicely with his accounttbg role of principle ifRiggs v. Palmef® At the
time of that case, there was no statute or pre¢do@iprevented a person from killing someone and
then inheriting the deceased’s wealth. BuRiggs,the young man who murdered his grandfather
was not allowed to inherit the deceased’s wealtdpitie being designated as the heir in the will
because this would violate the principle that dmeusd not benefit from one’s crime. If the reader
believes that the unwritten principle that “onewdanot benefit from one’s crime” is part of thevla
then a fortiori, the claim that “punishments showudd be excessive” should also be part of the law

for it would appear to be an even more fundamentdlpervasive principle than the former.

Excessiveness is nekplicitly given its due until the dissent of Justice FigldDiNeil v.
Vermontand then by the majority ilWeems v. United Statesd it finally becomes the sole
justification of finding a punishment unconstituta in Coker v. Georgid® Justice Marshall argues
“that the entire thrust of the Eighth Amendmenirishort, against ‘that which is excessiv¥.He

supports this by noting that “‘cruel and unusuablaage’ of the Eighth Amendment immediately
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follows language that prohibiexcessiveail andexcessivéines.” But if this is the case, then why
didn’t the writers and ratifiers of the English IRIf Rights and the various state bills of rightsia
the Constitutional Amendments baxrcessivgpunishments instead ahusualpunishments? The
word “excessive” was thought to serve their purggsst as well when applied to unjust fines for it
is found in the same sentence as the prohibitiamad and unusual punishments. “Excessive bail
shall not be required, excessive fines imposed¢cnalandunusual punishments inflicted.” Is the
explanation as simple as a desire on their pantdal redundancy for “excessive” was already used
twice in the sentence in question? | doubt it,gmrrhaps the account that follows is guilty of over-
explanation, looking for more carefully thought antd sophisticated reasons and motives than was
really the case. My suggestion is that “excessoeeild have been conceived as too moralistic and
controversial for matters involving punishment; &adusual” would do a better job, preventing
disagreement and keeping practices as they wech.&8uexplanation views “excessive” as having
the same problem that | mentioned earlier as phapthie interpretation of “cruel” as “unjustifiably
harsh.” It is too wide open and contentious. A ¢ituson that uses moralistic phrasing to ban
injustices is not very helpful. For instance, &ttt gained by laws that state “unjust actiond@be
banned.” Nearly all laws aim to prevent unjust actmstitutions and laws are helpful when they can
give some non-circular guidance in determining wisaunjust rather than offering blanket
prohibitions of injustice or near synonyms like ¢essive” and “unwarranted.” So if the aim of the

terms of an amendment is to prevent unjust punisksrand fines from being imposed in the future
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of what is presently a just legal system, “unuswhiés a better job than the more contestable
concepts of “excessive” and “unjustifiably harshgreement will be more forthcoming on what is
unusual than what is excessive. So again, | wowdthtain that there may be considerably more
wisdom in the word choice of the “cruel and unusgkluse than is usually acknowledged.

But if “unusual” has benefits that “excessive” dadjustified” do not, then why did the Bill
of Rights use “excessive” in regard to “fines” dhdil?” The exact wording isExcessivéail shall
not be requiregxcessivéines imposed, nor cruel and unusual punishmefitsted.” Perhaps the
word choice is the result of it being easier teed®aine excessive fines than excessive punishments.
This is because the person fined was often scetitdagcause of the financial harm s/he caused.
Determining financial equivalence and deviatiomsrfiit is not as difficult as reaching a consensus
about the deserved degree of imprisonment or pdlintion. Furthermore, given that fines of all
different sizes could be called for since the rasigeancial harms that occur is great, there wloul
occur unusual amounts of harm calling for unuseimumerations. Thus “excessive” is better suited
than “unusual” for doing justice in financial mafelt may also be that the passions aren’t aylike
to blind judges and juries and distort their reasgprvhen the topic is financial crimes rather than
when the subject matter is a type of crime thatravdas physical punishment. In the latter, the
vindictive passions are more likely to be arousad, “unusual” could do a better job preventing too
severe a punishment than the word “excessive.” &liermore room for disagreement over

“excessive” punishment than “unusual” punishmetud there is more reason for abuse to go
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unnoticed by the authorities. So again, if lawmalkelieve that their penal laws are basicallygsst
they stand, the “unusual” clause would prevent aliysfuture legislators and judg®s.
IV. How to Interpret the Death Penalty as not onlyCruel but also Unusual

Some readers might resist my interpretation otighth Amendment because they seek the
abolition of capital punishment. While many aboliists believe that the death penalty is harslg, the
think it unjustifiably harsh and this makes themafde the more nuanced reading of “cruel.” They
don’t want the standard to be “unusualness” litgrebnstrued as “uncommon” and joined with
“harshness” through the devices of a compositieaalantics because then the fact that executions
have occurred from colonial days to the presentavprevent capital punishment from being ruled
unconstitutional. Such abolitionists concede tordtentionists that if the “unusual”’ part of the
clause is heeded then the point expressed by dulliack inMcGautha v. Californiavould be
correct: “In my view these words cannot be reaoibaw capital punishment because that penalty
was in common use and authorized by law here atigéioountries from which our ancestors came
at the time the Amendment was adopt&d.”

Of course, there is no guarantee that what thadaamd what one would like it to be will
coincide?® It may just be that the best interpretation of Bighth Amendment cannot do what
abolitionists want it to do. But they may be alddihd an argument against capital punishment
elsewhere in the Constitutiéh.However, | donot think that my interpretation of the Eighth

Amendment is of no use to abolitionists. While death penalty is, unlike the rack and the wheel,
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not objectively (factually) unusual given that &shbeen a practice for so long, there is a sense in
which it may be construed asbjectivelyunusual. This latter sense of “unusual” uses astédmelard

of what is usual not the exact numbers and realition of those people executed, but the public’s
perception of the circumstances in which the dpetialty is applied. So given the public’s beliefs
about what has been occurring, the actual prastittee death penalty could be unusual if it isatot

all like the public’s expectations.

There are times when “unusual” shoualat be understood to mean “what usually does not
happen,” but rather should be interpreted as “wieghink does not usually happen.” Just as there is
a way in which we can construe as true the stateafentourist that a plant is “unusual”’ when it is
actually quite common in that region - and perhapbgknownst to them, is even common in their
homeland - the public can consider a punishmendwadwhen it is really a rather common practice.
For example, if unbeknownst to most of us, everwaded petty thief has always been killed upon
entering prison and has been replaced by a cloa@alogram, this would surely be unconstitutional
though it was nan factunusual. Basing the meaning of “unusual” on suhje@xpectation rather
than statistical fact would render such eventsamty cruel but also unusual. They are the latter
because such killings were not what the pulbdiieved was the usual punishmmttheft.

| would maintain that this understanding of “unusisnot only the best conception but is
also the original one. Even if this subjective agpton was not in the forefront of the minds of the

Framers and ratifiers, it would be fair to say ety held it implicitly if they would have judged
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cases like the above executions of petty thievdsetanconstitutionally unusual. Likewise, if the
death penalty turns out to be applied in a wayshiédtes people as unusual for they believed that i
was much more rarely applied to innocents thaotualy was, this would make the punishment
constitutionally unusual given people’s subjectxpectations’ As a matter of fact, throughout our
nation’s history, more innocent people have bedngdeath than lawmakers and the public have
thought was occurring. It is likely that Framersntemporary court officials and the rest of the
citizenry of both yesterday and today have assuhedn a very rare occasion an innocent might be
executed. But | doubt that they expected this wdnaldpen as often as it does. The Framers and
ratifiers, like much of the public until very redBnwere unaware of the extent that “No matter how
careful courts are, the possibility of perjureditasny, mistaken honest testimony, and human error
remain all too real® Evidence that the public was unaware of the exttfte flaws of our system
of capital punishment can be found in the rececbacts of how startled many people have been at
the rash of death row prisoners lately discovenealigh DNA testing. Even conservative pro-death
penalty governors have declared moratoriums inoespto such news. So there may very well be
grounds for declaring the death penalty uncongtital despite its statistical familiarity.
Abolitionists will find another benefit of the adsated approach to the Eighth Amendment is
that it provides an easier way to defend the urtdatisnality of the death penalty than by appezlin

to the principle that such punishment is an offensi@e dignity of men and woméhAnd more

importantly, opponents of judicial activism will believed that the constitutional debate over ehpit

20



punishment can take place without judges havirgfeal to accounts of dignity that have not been
widely held throughout our constitutional histalystice Brennan thinks that the death penalty is an
affront to a person’s dignity, but no less an atith@n the value of a person than Immanuel Kant
thinks it is not® There is not anything approaching a consensust &loouthe concept “dignity”
bears on the death penalty. | wouldn’t be surpris&tignity” has been used in so many different
ways in our legal history that no Dworkinian umbagdrinciples involving just one conception of
dignity will be able to fit and justify past legptactices’* So while it is unclear whether capital
punishment is an offense against the dignity of naend any attempt to declare it so smacks of
judicial activism, a more clear cut and compell@mgument can be made that it is an unacceptable
risk since innocents will be execut&dVhile | don’t believe anyone upon sustained réifiecwould
maintain the old maxim that it is better that thidtg go free than just one innocent man goesito ja
- for this can only be guaranteed by abolishinggms - | am much more confident that many people
believe, and rightly so, that it is better that ewbose who deserve to be executed get life
imprisonment than to have any innocents sent o deaths>®
Conclusion

Abolitionists may be attracted to the advocatedirepof the Eighth Amendment because it
reveals that the demand that punishments must lieuahas well as cruel to be nullified by the
Supreme Court, does not entail that punishmemngsiénetly imposed throughout our history cannot

be declared unconstitutional. And yet opponenjaditial activism should also find the advocated
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interpretation appealing since it does not operdtdw for judges to impose, perhaps unwittingly,
their own private conception of what punishments amjustifiably harsh. There is considerable
wisdom in the literal interpretation of the Eigitmendment. | wouldn’t be at all surprised if those
who framed the clause were aware of the sage geedhat they were providing. And if they were
not cognizant of the wisdom of their word choidace we have had a few centuries to learn of the
dangers of creative constitutional interpretations, may now be ready to appreciate a literal

interpretation of the Eighth Amendment.

! The italics are my addition.

2, Radin, Margaret Jane. “The Jurisprudence of Ddathlving Standards for the Cruel and
Unusual Punishments Clauselhiversity of Pennsylvanibaw Reviewvol. 126 1978 pp. 989-

1064.

% Furman v. Georgiat 382. For further discussion of the distinctimiween ordinary cruelty

and Constitutional cruelty see alBorman312, 382 andh Re Kemmlefl36 U.S. 446-7.

*. If “cruel” is what Bernard Williams calls a “ttk concept,” i.e., its meaning has both
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descriptive and normative components, then if sactean be factually described as cruel,
condemnation of it is entailed. See Phillipa FotW®ral Arguments.” reprinted ivirtues and
Vices.(Ann Arbor, UMI Books on Demand, 1997). The oppgsiew can be found in Simon
Blackburn’s “Morality and Thick ConceptsProceedings of the Aristotelian Society.
Supplementary vol. 66 (1992) pp. 285-299. Blacklioubts whether there are any thick
concepts in which if the descriptive aspect ofdbetent holds then this entails that the
normative aspect does. The advocates of thick paaoesist that if some act has been
established as cruel, treacherous etc., rude asdmous, then it follows that it is morally wrong.
But it seems possible to imagine worlds where epinena facie,or all other things being equal,
rudeness, treachery, treason and cruelty arei@gstifl read the phrase “all other things being
equal” as more of a statistical claim while to caimething “prima facie wrong” just means “on
the face of it some act is wrong,” without anyistatal commitment being made about whether
it is more often than not overridden by other cdesations.) Therefore, moral condemnation

cannot be part of the meaning of “cruel” or enthity it.

®. In fairness to Bedau, his use of “verges” in ty&s on being an oxymoron” doesn’t commit
him to the claim that it is logically impossiblerfa punishment to be cruel and usual but

justifiable. See his commentseath is Different(Boston: Northeastern Press, 1987) p. 102.
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® Trop v. Dulles 356 U.S. at 100 n. 32. Justice Warren goes saydthe Court examines the
punishment in light of the basic prohibition agaimhuman treatment without regard to any

subtleties of meaning that might be latent in tledYunusual.”
' Furman v. Georgia408 U.S. at 277 n. 20.

8 Ibid. at 318, 331. Marshall is influenced by thistorical work of Anthony Granucci. “Nor
Cruel and Unusual Punishments Inflicted:” The QrigiMeaning.California Law Review
October 1969 vol. 57 no. 4. pp. 857-859. Granuotés that earlier drafts of the English Bill of
Rights called for a ban on “cruel and illegal ptinigent.” Since we certainly don’t need laws that
makeillegal punishments unlawful, replacing “illegal” with nabst any word would be an
improvement. But it is a very different matter &sdribe, as Marshall does, the addition of
“unusual” as “inadvertent.” This is an extremelycharitable reading. It gives the impression

that the Bill of Rights is the result of a typosmmething equally haphazard and insignificant.
° Furman v. Georgia408 U.S. at 379.

19 In section IV, punishments that diverge from éiséablished practices will be given a
subjective construal. That is, punishments thatrdje from what ishoughtto be the norm,

could be considered unconstitutional, if they dse aruel. A punishment could be subjectively
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unusual if, unbeknownst to the public and legisktit has been implemented by jailors and thus

was not objectively (statistically) unusual.

11 Annals of Congress. 754 (1789)

12 Anthony Granucci “Nor Cruel and Unusual Punisimsenflicted:” The Original Meaning.”

Op. cit.

13 There are couple of moves that the friends @ktbbncepts might resort to in order to salvage
the moral component that | deny is part of the rmepaof the term “cruel.” One might first argue
that my examples of a cruel workout and a cruedalie are just metaphorical extensions of
“cruel.” Secondly, the advocate of thickness migBktst any justified cruelty during a war or
even a cruel punishment of Hitler would fiéma facie wrongshat are outweighed by other
factors and thus the actions are justifiecabbyhings consideregudgments. However, | doubt

that these discussed cases are either metapharigéia facie wrong, but | can‘t explore this

issue here. | refer the reader to Blackburn’s “Nigrand Thick Concepts.” Op. cit.

14 Justice Burger even recognizes that there iet@nyday sense of cruel” that does not intimate
injustice. Furman v. Georgia08 U.S. at 379. But “constitutional cruelty” dasdail

conndemnation. See also Justice Burger's ackngmniedt “that all suffering is cruel” but not
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all suffering is unconstitutional. Ibid. p. 382.

15 For a defense of Originalism see Robert Bork’stidal Principles and some First
Amendment Problems” 4indiana Law Journall (1971) and hi$he Tempting of America: The
Political Seduction of the LaWiNew York: The Free Press) Also see Rehnquist'®“Notion of
a Living Constitution” 54Texas Law Revievd93 (1973). For further elucidation of originalism
coupled by criticism of the doctrine see the PaalsBs “The Misconceived Quest for the
Original Understanding.Boston University Law Review/ol. 60 (1980) reprinted ifihe
Philosophy of Law: Classic and Contemporary Reaslwgh CommentaryEds. Frederich

Schauer and Walter Sinnot-Armstrong. (Fort Wortardéurt Brace College Publishers) 1996.

16 See H. Jefferson Powell’s “The Original Undersiag of Original Intent.’Harvard Law
Review Vol. 98 (1985). pp. 885-948. He discusses hoitrdBrProtestant and the Enlightenment
tradition formed part of the mental furniture dflaerate Americans from the Declaration of
Independence to John Quincy Adams’ presidencyPseell’'s account of how these traditions
advocated loyalty to “plain meaning” of the textldmostility to “interpretation” on pp. 884-895.
For evidence that James Madison did not believiettigaframers’ subjective understanding was
authoritative in interpreting the Constitution gge 935-936, 938, 940-941. For the surprisingly

similar views of the great Justice John Marshadl ge. 843-944. For an indication of Justice
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Story’s hostility to original subjective intentioas the key to Constitutional interpretation see
note 325 on pp. 946-947. The framers and the egdifivere very familiar with the common law

tradition of the time which was also hostile togomal subjective intentions. See pp. 894-902.

7 Ronald Dworkin has argued the case for this ardo law quite persuasively in a number
of articles and books. See fiaking Rights SeriousffCambridge: Harvard Press, 1977) pp.

134-37 and his magnum oplaw’s Empire (Cambridge: Belknap Press, 1985.)

18 Dworkin asks the reader to imagine that s/heinstsucting his or her own children to always
treat others fairly. Would you as a parent wantryahildren to follow your particular conception
of fairness down to the last detail - no matter hdvsyncratic and indefensible - or to always do
what they think the best conception of fairness aleis? Most readers, would prefer that their
children do what fairnedsuly demands. Thus shouldn’t the framers have had itasiattitude

to the constitutional interpretation undertakerth®ylater generation of judges and lawmakers?

19 On this point see Brest's “The Misconceived Questhe Original Understanding.” Op. cit. It
may also be that they used such abstract phrasasseethey wanted future generations to “fill

out” the concept in their applications in changomgumstances.

20 Again, “unusual” should be given a subjectivigkrpretation. That is, it is thought to be
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unusual by Americans, even if it is not actuallysual. More about this in section IV.

%1 These three cases illustrate Bedau’s categdrgagfiency, offense, and offender-related
arguments for being cruel and unusual and thusnstitotional. Bedau, Hug®@eath is

Different Op. cit. p. 114.

22 But not all discrimination would be unusual faneve there is historically established double
standard, then discrimination would be the uswaksdf affairs. However, the equal protection

clause of the Constitution should protect such [eop

23 This assumption of existing penal laws as jusibisappreciated by the many scholars who
ignore or downplay the presence of the word “unlisoahe Eighth Amendment. Taken out of
such a context the phrase will seem less satisfatttan it really is. In context, it does much of

the work that commentators fault it for not beitdeato accomplish.

24 For somewhat analogous but earlier fears abdiitial powers that surfaced in the debates
over the Constitution before the Bill of Rights waaided, see theomplete Anti-Federalidty H.
Storing 1982. p. 50 note 96, 166-169, 358n notd=8pecially worth noting are the reprinted

“The Essays of Brutus” pp. 417-441.
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251 Annals of Cong. 754 (1789) Though Livermoreearghe Bill of Rights be rejected for the

reasons mentioned in his quote, it passed by ademable majority.

26 This would make sense if the adopters were coedewith deterrence or reform and new
punishments were devised that could serve theselsaiter. It makes less sense if their interest
is in retribution, for then punishment must be hawmsbe proportional to the gravity of the crime

and thus reductions in severity are unwelcome.

2’ A weakness of my literalist account may be resebdly a penal innovation that is rastcruel

as existing punishments, kattll cruel. This just as effective and yet less cruglighment might

be prohibited by my reading of the Eighth Amendnisstause it would be both cruel and
unusual. For an illustration of an innovation thety not beascruel as the existing punishment
(hanging) but still qualify as cruel, see the dsstans of introducing executions by shooting in
Wilkerson v. Utah99 U.S. 130 (1879) and the innovation of electriocuin In Re Kemmlerl36
U.S. But such a “downside” may be worth acceptorgtfis better to err on the side of not
allowing slightly less harsh punishments if doilgvetually guarantees that crueler punishments
will not be introduced. However, maybe such a di@sidcan be avoided. Perhaps an appeal
could be made to the purpose of the law. The “candlunusual” phrase was introduced to cover

harsher than the usual punishments. So we couitditraa prohibiting punishments that were
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both unusual andruelerthan existing ones. “Crueler” is still an easiencept to apply than
“unjustified.” Another possibility is to insist th#he determination of “cruel” is to some extent
relative to the options available. It could be thamething which is not intrinsically cruel
becomes cruel when the end it serves can be reatladdss unpleasant manner. For instance, a
$500 fine mighnot be considered cruel if it serves to deter a aekaid of crime, but would
become so if it turns out that the same crime eddterred at much less cost. But | am a little
wary of taking this approach of relativizing crydior two reasons. First, it would involve us
maintaining that the traditional methods of exemutare not cruel (reading this as “harsh”) but
become so when the death can be accomplisheddgdesre sentences. This seems to me to be
a bit of a “semantic stretch.” The second problsithat it is very difficult to distinguish this

relativizing approach from the earlier rejectectiptetation of “cruel” as “unjustifiably harsh.”

28 This is not to say that interpreting “cruel” asjustifiably harsh” can’t also allow leniency.

29 Recall previously mentioned statements of WarBzannan, Burger and Marshall in the third

paragraph of the second section of this paper.

% Furman v. Georgia408 U.S. at 297 n. 20. Hugo Adam Bedau makémitas claim arguing
that the phrase should be interpreted as a “ligatesignating a complex of intertwined and

inseparable properties rather than one set of piepeorrelated with “cruel” and another with
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“‘unusual.” See hiBeath is Different: Studies in the Morality, LawdaRolitics of Capital

Punishment.Op. cit. 96.

3L A very different view about the cruel and unuspiadase is put forth by Justice White, with
Justice Holmes concurring. White claimed that ‘pinehibition, though conjunctively stated, was
really disjunctive...WWeems v. United State217 U.S. at 390, 401. One reason not to adagpt th
approach is that a punishment would then only have unusual to be unconstitutional. For
example, implementing a humane innovation in puneshit techniques would be
unconstitutional because it was new and unusudlif Bunishment has to be cruel as well as
unusual to be proscribed, then a non-cruel butwalusnovation in penal practices would be

acceptable.
32 Griswold v. Connecticu381 U.S. 479.

¥, Sedln Re Kemlerl36 U.S. 436, 446-44Furman v. Georgiad08 U.S. 377. For a long list of
lower court decisions revealing the understandiag the Eighth Amendment only excluded
Stuart regime tortures and barbaric punishmentgsienilar to those, see the discussion of

Justice White in his dissent Weems v. United Stated7 U.S. 401-410.

3 Granucci shows that it was the perjury case tfsTDates and not the abuses of the Bloody

31



Assize that motivated the ban on cruel and unysuaishments in the English Bill of Rights.
The punishments in the Oates’ case were not camsideherently barbaric for such
punishments were appropriate for graver crimes geajury and continued to be applied long

after the and even sometimes by those who enduoteill of Rights. .

%, Justice McKenna observes “that men like Patriekiiy who were wary of power and its
abuses, surely intended more than to registerraofehe forms of abuse that went out of practice
with the Stuarts. Surely, their jealously of powead a saner justification than that. They were
men of action, practical and sagacious, not begbtwain imagining and it must have come to
them that there could be exercises of cruelty g lather than those which inflicted bodily pain

or mutilation.” Weems v. United Statexsl7 U.S. 372.
%1 Annals of Cong. 754 (1789)

37 For the stress on excessiveness and the unngcrasare of capital punishment, see W.
Bradford’s “An Enquiry how Far the Punishment ofafleis Necessary in Pennsylvania”

published in 1793.

3. See the comments of Patrick Henngid. Elliot’s Debatespp. 447-448, and those of Mr

Holmes inJ. Elliot’'s Debatesp. 111.
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% The distinction betweetorturousandexcessivés not the only potentially misleading
distinction in the punishment debates. The Couwstdmanetimes distinguishetinecessarfrom
excessivepunishment, putting them both forth as what thghi Amendment was designed to
curtail by its cruel and unusual clause. Justiceski@l writes “if it violates the Constitution, it
does because it is excessive or unnecessary, aunged is abhorrent to currently existing moral
values.” Furman v. Georgia408 U.S. at 332-33. See also Justice White’s resratr312 and
Justice Stewart’s at 309. But there is nothing iehty objectionable about a punishment being
unnecessary if the unnecessary aspects are nasaxalyg harsh. Having a prisoner wear a white
uniform with black stripes is not necessary todbals of punishment but since it is not a case of
excessive harshness it is not unjust and uncotistial. Thus unnecessary punishment is only
problematic when it is excessively severe so isdu# need to be distinguished as a distinct

ground for unconstitutionality as Marshall’s quotelies.

0 If one is a restitutionist or retributivist abquinishment, then punishment must be deserved
and proportional to the costs or gravity or evitleé crime. An advocate of deterrence seeks
punishments that deter and any cruelty beyondtb@tssary to deter is considered gratuitous,
even evil if one is a utilitarian. Reform theorezn also be concerned with excess punishment if
they believe that some pain is necessary to téachriminal what his victim felt like when he
suffered. See Jean Hampton’s “The Moral Educatio&ofy of Punishment” iRhilosophy and
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Public Affairs.13 vol. 3 Summer 1984
*1 Dworkin. RonaldLaw’s Empire. (Cambridge, Belnap Press, 1986)

2 Dworkin, Ronald. “Models of Rules ITaking Rights SeriouslyCambridge, Harvard

University Press, 1977) pp. 23-28.

3, O'Neil v. Vermont144 U.S. at 33AWeems v. United Stat&l7 U.S. 349 (1910oker v.
Georgia433 U.S. 584. Justice Field first wroterNeil: “The clause is directed, not only
against punishments of the character mentionetu(tars punishments) but against all
punishments which by their excessive length or isgvare greatly disproportionate to the

offenses charged.”
. Furman v. Georgia408 U.S. at 332.
4 IBID. at 332. ltalics are my addition.

% | repeat that | am putting this forth as a cladnlié interpretation, and not one steeped in
historical evidence. But if the proffered explanatis too charitable, imputing more wisdom into
the word choice than originally intended, this pdeg us now with reason to adopt such an

approach.
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47 McGautha v. California402 U.S. 183, 225-26.

8 |t is a mistake to allow one’s theory of jurispance to be driven by the results one wants on a
single issue. My suspicion is that all too oftee ingle issue obsession of abolitionists leads

them to adopt a theory of constitutional interpiietathat provides their desired result.

9, For instance, the best interpretation of due ggsclause may rule out the death penalty.
Given what is the stake, the life of the accudeel Gourt must go to greater lengths to guarantee
a fair trial than it does when the threat is adegsinishment. As Justice Harlan noted, “I do not
concede that whatever process is ‘due’ an offefated with a fine or prison sentence
necessarily satisfies the requirements of the @atish in a capital cas&eid v. Covert354

U.S. at 77. If this can’t be done, if the apprafeistandard for taking life cannot be reached,
then the punishment should be abolished. Perhapsgal system doesn’t have the persons and
resources to see to it that the innocent don’ogbeir deaths at an unacceptable rate. Maybe no
rate other than zero is acceptable. Death mearegb®f any appeal if new evidence arises. Life
in jail preserves the possibility that justice denserved, though late. Justice delayed may be
justice denied, but when it arrives it is stillfice and quite welcome - at least if the unjustly
treated is still with us. So the best interpretatod “due process” could rule out the death

penalty. Margaret J. Radin defends something hiegosition in her “The Jurisprudence of
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Death: Evolving Standards for the Cruel and UnuBuadishments ClauseOp. cit.

*. Readers may think that | am making a logicalrémanoving from the claim that a type of
punishment is subjectively unusual if it is donerenoften than people think it is being done, to
the different claim that a punishment can be comestias subjectively unusual when it is applied
to innocents more often than people think it hagpédon’t think there is any logical error here.
Perhaps the appearance of one comes from my dlpire@ntioninginnocentsvho were

unjustly executed in the second claim. But the fususual” was also referring to an injustice -
executing petty thieves who should have just begflypincarcerated. Anyway, leaving aside
the innocence of the those punished in an unusaahsr, the point is that in both cases what is
actually occurring is not what people expect uguadicurs. My argument is not resting on the
fact that an injustice is being done to theocentsand then illegitimately annexing the execution
of innocents to the execution of theilty thieves whom the public thought were just being
incarcerated. My point is that the ratifiers, Frasn@and much of the public until recently, were
not aware of how frequently a certain group of peeygere punished whom they did not want so

punished.

*1 Justice Marshall’s words iRurman v. Georgi@08 U.S. at 367. See also 366 and notes

155,156. See the introduction to H.A. Bedali® Death Penalty in Americél967 rev. ed.) for
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support of the claim that innocents have been cvediand executed. For a recent right wing
argument that the death penalty should be aboliskeduse governments cannot apply it
accurately, see Carl M. Cannon’s “The Problem whthChair: A Conservative Case Against

Capital PunishmentRational ReviewJuly 3, 2000.

*2 The approach also enables us to avoid debates tiwoeffectiveness of executions as

deterrents.

>3, See Brennan's commentskarman v. Georgig08 U.S. at 286. 291, 305. Kant, Immanuel.

The Metaphysics of Morals. Mary Gregor (Cambridge University Press, 199&p. 104-109.

>4 For an account that our legal system is a patdhwbconflicting ideologies, often
compromised and watered down, that resist the stigpyincipled fit the Dworkin thinks
possible see Andrew Altman’s “Legal Realism, Caticegal Studies and DworkinPhilosophy

and Public Affairs15 vol. 3 1986 pp. 205-235.

%, Ernest van den Haag argues that since we adwepisk of the loss of innocent life in
automobiles, airplanes, factories and mines et shwould accept the risk of innocent people
being executed to obtain the benefits of deterranckthe expressivist vindication of the rights

and worth of the murdered. “In Defense of the Dd&ghalty: A Practical and Moral Analysis.”
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Criminal Law Bulletin Vol. 14 no. 1 pp. 51-68. But deaths in planesfactbries and the like
are risks accepted by those who may eventuallyQidy a very strained notion of tacit consent
would extend such reasoning to all of those ontdeaw. If they had been lifetime opponents of
the death penalty, we can’t argue that they hadteofactually accepted the risk that they would
be executed when innocent in order to obtain timetits of deterrence and expressivism that

executions provide.

*°, | would like to thank Burleigh Wilkins, Heatheal@zar, Christopher McMahon and an

anonymous reviewer for help with this article.
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