Why Consent May Not Be Needed For Organ Procurement



I ntroduction

It is widely held that it is ethically impermissébto take organs from the dead if they
earlier expressed an unwillingness to donate. Vieesiinat intuition and feel a visceral distaste
towards the taking of organs without permissiont We respond quite differently to a thought
experiment that seems analogous in the morallyaelewvays to taking organs without consent.
This thought experiment elicits from us (and mdbkecs) the belief that we can justifiably act
contrary to the wishes of the living regarding tiigposal of their remains when doing so saves
lives. It appears that our responses are incomsidi¢e tentatively put forth an account of why it
may be better that our response to the thoughtremest should be preserved and support for a
consent-based organ procurement policy abandoned.

We suspect that much of the repugnance to consgiptgans may be based not on any
wisdom but on what Peter Unger calls “distortioieaitures.* These are psychologically
efficacious, but morally irrelevant features thitypa role in our commonsense moralizing. A
good thought experiment can reveal their distodioale and enable us to reason in a way that
better represents our deepest moral values. Wemronhat many of those who initially express
opposition to organ conscription will realize, upefiection, that using the organs of the
deceased to save lives more accurately reflectsfthelamental values.

There will undoubtedly be people who reject ouroaict of their “fundamental” or
“deepest” values. We respond that if they beliéaa thandatory autopsies are justified, the same
life saving rationale should be extended to orgarscription. We argue that there is not a

morally relevant difference distinguishing the tpalicies. Of course, readers are free to reject

! Ppeter Unger, Living High and Letting Die: Oumsion of Ignorance (Oxford University Press 1996),



both the existing policy of mandatory autopsies amdrecommended organ conscription policy
and insist upon taking their full set of organstte grave’. We then argue that such readers
cannot justify taking viable organs to the gravdlmgrounds that doing so is in their interest.
We defend an Epicurean position that it is an efrior fact, a category mistake - to assume that
the deceased have interests. Harm is a statedbdtsan existing subject and the deceased do
not exist. We offer an explanation of why the traftEpicurus’ claim has not been widely
recognized and show how a commonsense personiaffethics is compatible with the
Epicurean view of death.

Alas, there will be readers unconvinced by our Egganism. So our final argument is
aimed at showing that the most likely candidated®ng posthumous harms cannot be
defended even if it is not impossible for the deeelsto have interests. We provide a
metaphysical argument that our body does not seir demise as a corpse which could then
be treated in a way that violates rights of autoypdmodily integrity or bodily property.

Disturbing the Dead

Our thought experiment involves a man who majoneghilosophy with an emphasis on
applied ethics. As a result, he has read and dieduscenarios involving dead people thrown in
front of trolleys to save the lives of the livirgyrvivors of plane crashes eating their dead fellow

passengers to remain alive, and deceased peoplfisshused to make lifesaving serums. His

2 We suspect a case can be made that their intémast$ donating can be overridden just as arenisbes of those
opposed to being autopsied. However, defendingvarride of the wishes of the deceased will not biestrategy.
So our defense of organ conscription will not nghpn a consequentialist-based denial of the ded&asghts or
interests or a balancing of interest or rights. Mékeve our defense of organ conscription is caestswith a
deontological ethics because the deceased arbaappropriate subjects of the constraints thatacherize

deontology.



rather morbid, intellectual obsessions had actuatlyhim to purchase a cemetery lot and
construct a mausoleum on it. Perhaps as a reshis apending too much time reading Unger,
Singer, Harris, Thomson, Kamm, McMahan, Foot, Bérenred others on life and death matters,
and not enough time exercising and attending talieis his health fails and he dies soon after
graduating. Before he expired, he proclaimed tge¢hgathered around his deathbed: “No matter
how much good could come from my body being atlisposal of the medical community or
anyone else, it is upon my death to be immedigtielged in a coffin, interred in my mausoleum
and left forever undisturbed!”

Soon after his burial, lightening strike sets thmetery on fire. A visitor to the cemetery,
aware of the deceased’s deathbed declaration,rdgrescape the fire by taking refuge in the
mausoleum and using the fresh corpse as a firidshiee fire badly burns the corpse, but leaves
the visitor unscathed. When we ask our own studehtg they think about the cemetery
situation, most respond, as we do, that the matsaked body should be used against his
known wish in order to save the life of the mampped by the fire. But we, and most of our
students, are all already on record as being opipostaking the organs of people in the hospital
when they die if they have expressed their oppmsitd being donors. How can we maintain
both responses? In each case, someone is oppadseddead body being used to save the lives
of others, but in one scenario, it seems thatviist should be respected, in the other it does not.

We propose that it is our reaction to the mausuolease which is most loyal to our
deepest moral convictions and thus it is our atétto organ conscription that should be
abandoned. We think the saliency of the need oétttangered overrides certain distortional
factors and puts us in touch with not only our aayavictions on the matter, but true ones at

that. We shall try to explain away part of the matiresistance to involuntary organ acquisition



by pointing out which distortional features arglay. We do not assert that this is the whole
story, only that it is the main one behind whatvprés most people from advocating
nonconsensual organ procurement.

According to Unger, when people in need are insdrae vicinity as those whose
situation is not as dire, perhaps confronting e danger as in cemetery fire, we group them
all together as participants in a bad situatio, jast seek to minimize any harm to innocents.
By contrast, in standard transplant scenariosnéeely are abstractions, far off, their suffering is
not salient, or if it is, their plight seems notinwolve or be the particular concern of the
potential donor. So one of the distortional feadureay have to do with how we group people in
need, what Unger calls “projective grouping.” Tlead and living persons in the cemetery are
grouped together; potential organ donors and thoseed of transplants are not. We agree with
Unger that projective grouping cannot be justitietause the psychological factors that cause
the projective grouping are usually not morallyek@nt. There is no good reason to ignore the
needs of those far away or in some other way “disfeom those in need.

Some readers might counter that there is no instersty in the disparate reactions to
organ conscription and the cemetery fire for tteeemorally relevant features in one case that
are absent in the other. Such readers might thiaklifference between the two cases is due to
the fact that in the one scenario, the organ refrteam is violating the patient’s bodily
integrity, while in the other case the fire is giteysical “transgressor” for no human hands are
damaging the deceased’s body. But if the differdiesein that it is human hands that damage
the body rather than the flames, why does thisatioje not arise and then undermine the
government’s prerogative to carry out an autopsyases where foul play is suspected? This

brings us to our second argument in favor of oigarscription. Mandatory autopsies are widely



accepted, despite the expressed wishes of thesietaad that of their surviving families. If
there is, as we suspect, no morally relevant diffee between required autopsies and organ
conscription, then the latter should no longer drescdered beyond the pale.

Readers should not contend that only mandatorypaige are acceptable because they
save more lives by facilitating the capture of naweds. It seems safe to say that the number of
people saved by organ conscription would be grehagsr the number saved through the aid
autopsies provide law enforcement. Nor do we tigaiders should appeal to retribution being
more important than saving lives through organ prement. First, it may also be a matter of
justice that we take organs from all of the decgé@asel we do not see why concerns of
retributive justice outweigh those of distributjustice® Secondly, readers should keep in mind
that there are mandated autopsies stemming framn@em that the citizenry may be threatened
by an epidemic, not a criminal at large who haseed his just deserts.

Readers might respond that autopsies during areig unlike organ transplants, ought
to be mandatory because there is an element eflsfhse in that the deceased could have
infected others and thus the latter need to prétechselves. However, one can always imagine
epidemics where people die without themselves bewpoarriers that spread the disease. So
they are not threats to anyone, rather their bquissess information that could be used to save
others from dying due to an infectious diseasaearhlyy someone else. We assume autopsies
would still be mandatory in such scenarios, saiitnot be self-defense that distinguishes
mandatory autopsies from organ conscription.

It would also be a mistake to claim that a disagplkexists between mandatory autopsies

and organ conscription that has to do with the aseg being interested in justice being served

% Even if the body is not property, a Lockean prowagainst useful resources spoiling might apply.



and thus less opposed to an autdpsiiere will still be times that the deceased wiit want an
autopsy, perhaps because they are protecting fanaifgbers or just do not want a postmortem
to reveal their involvement in something disrepleaet their wishes will be rightfully ignored.
It is such cases that support our thesis that orgascription is justified if mandatory autopsies
are.

We do not believe that a justification for the diént reactions to mandatory autopsy and
organ conscription is that the moral nonequivalesfdelling and letting die bestows upon the
state a greater duty to prevent people from kiJlthgn it does to prevent diseases from taking
the lives of its citizens. The irrelevance of anyrad difference between killing and letting die to
treating mandatory autopsies differently from organscription can be seen by considering a
case in which a transplantable organ has been enaky offered to the organization governing
transplant matches. Imagine that the only diffeedmetween two possible recipients is that one
needs the organ because of a disease while thenmbds the organ because of a life
threatening, intentional gun shot. It does not seens, that we should give the organ to prevent
someone from being intentionally and maliciousleki rather than just to prevent someone’s
death from disease. So if any moral nonequival&eteeen killing and letting die is irrelevant
to the question of distributing a donated organdw@ot see why it should play a role in
distinguishing organ conscription from mandatortoasies. While it may be worse, everything
else being equal, for an agent to kill a person teaan individual die, that moral difference
doesn't give dhird party a greater duty to save someone from a killing $eanng someone
else from a disease

Some readers may think that the implementatiomafrgan conscription policy would

be a source of anxiety to the living while the kely use of one’s body in the mausoleum

4 M. Wilkinson pressed us on this point.



scenario or mandatory autopsy would nof B&at might be thought to justify the disparate
reactions. We suspect if there is anxiety aboutansensual organ procurement, it is based
more on the fear that organs will be taken prenefjtirom those near death or that some life
saving measures will not be pursued in order tedsrtheir organs. Our response is to make
people recognize that it is more reasonable tanlg@as about the much greater chance that they
will someday need a life saving organ transplaat thnot available than that they will possibly
some day be shortchanged in their care so theéingrgan be taken. Since the odds are much
more likely that one will suffer the first type ahxiety under existing policy than the second

kind of anxiety under the advocated policy, organscription cannot be prohibited and
mandatory autopsies permitted on the basis of redwstress in the public.

Epicurean Reasonsto be a Grave Robber

Perhaps we have overlooked a morally relevantréiffee between organ conscription
and mandatory autopsies. Even if we have not, seaders may insist that the lesson of our
argument is only that they must be treated ali@ghsy may very well abandon any earlier belief
in mandatory autopsies rather than accept orgascaption. Our response is that they cannot
argue organ conscription is impermissible becatisarms the deceased by thwarting their
interests. The dead cannot be harmed by takingethains of their bodies for reasons that

Epicurus gave centuries ago. Where there is naamhave an interest, no interest can be

® We are skeptical that frequency is playing ang inlthe disparate reactions to the two cases.d&ea@dn always
imagine that it could be the involuntary organ pma@enent which was infrequent. That should neuteatlie
frequency objection basis for the greater anxietyit-doesn’t seem to be making involuntary orgequésition any
more intuitively acceptable. So we tentatively dode that readers’ reactions are not due to thedpiency of

lifeboat scenarios and their engaging in some icitptalculations of expected utility.



frustrated. Since the dead do not exist, they attgowt interests, experiential or nonexperiential,
that can be thwarted.

The standard response to Epicurus about the ediath operates with a
counterfactual theory of harm. Death is a harm bseaf it had not occurred, the
deceased would have lived on and had a valuabétesxie. It is better, all other things
being equal, to live say from 1970 to 2070 thamfi®70 to 2000. Death deprives one of
the alternative biography and thus it is bad soee lives a shorter life than one would
have. This should strike readers as not so muel@aining why it is bad to be dead, but
just as stating why a longer life is (usually) bethan a shorter lif@The approach ends
up just comparing two lives rather than death Wieh which was Epicurus’ challende.
This is really changing the topic rather than exyphg why being dead is bad for you.
Epicurus was not interested in which of two livegetter, he wanted to know why, when
you are dead, death could then be considered baddoand worse than being alive. He
wrote:

Death, the most terrifying of ills, is nothing te,since so long as we exist, death

is not with us; but when death comes, then we daarexist. It does not concern

either the living or the dead, since for the formés not, and the latter are no

more.

® Perhaps the error is due to a failure to distisigithe momentargvent of death, which brings it about that one life
was lived rather than another of different lengttih the allegedtate of being dead.

’ Silverstein points out that advocates of the stah@bjection to the Epicurean argument are “guiftgonflating
the life/death comparative and the life/life congiave interpretation....” “The Evil of Death,” Joudnaf

Philosophy 77 (1980) p. 406.



If death is bad for a person, then it surely masbéad for the dead when they are dead.
However, if the harm of death occurs during theqaewhen the deceased could have still been
enjoying life, then it is bad for him when he doésmist. But Epicurus suggests that this doesn’t
work. The deceased will not exist during the tiimeytare dead so we would have to compare
their nonexistence to a possible life that theyiddiave led and that is a notoriously difficult and
perhaps incoherent task. One might be misled hitking life and death can be compared
because levels of pleasures and goods can be mafheranked. For instance, on a scale of zero
to ten, zero being devoid of goods and pleasurégeanindicating their maximal possession, a
future that is a five would seem to consist of ngweds and pleasures than the zero accorded to
the dead. But this is assuming that there is som&mbe at the zero level, in other words, to
exist in the deprived state. If death brings nosiexice then it is misleading to posit that the dead
have zero pleasure because they can't instantigtaraount of pleasure and that includes the
state of having none at all. They are not in asfatvoid of pleasures and other goods because
they are not in any state at all, hence they caimstdantiate or lack anything.

Harms and deprivations cannot float free of sulzgtatike the grin of the Cheshire Cat.
The Cheshire Cat is an ontological joke. Sinceénss to be a category mistake to assume that
instantiations such as states and modes can exigtuinhering in an object, we should not
allow the anti-Epicurean to make an exceptiontierdead and allow their misfortune or harm to
exist when they do not. Deprivations, misfortuned harms are properties or states of entities. If
the entities in question are absent, it makee l#dnse to say their properties are present.

We aim to do more than just state that that thel daanot be harmed. We want to offer
an alternative that will capture why death showddkoided, why those who kill have done a

horrible thing, and why the living should quite seaably strive to avoid death. We realize that if
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we cannot preserve commonsense morality and predenc readers will be more sympathetic
to anti-Epicurean claims and, as a consequendetfdccept posthumous interests. Since
philosophical positions are often chosen by th@@neerance of reasons weighing in their favor,
we suspect what appears to be the Epicurean’satdatieak from commonsense values have
played a role in tilting the scales away from Epganism. A typical worry, expressed by
McMahan, Bradley and Silverstein, is that the badre death is a starting point in etHicEhe
threat to our commonsense understanding of thelityooékilling is that if death isn’t bad for
people, then the usual explanation that it woulevieng to kill them because they would be
harmed doesn’t apply. It is not just the moralitkitling that is threatened by Epicureanism but
also the rationality of prudenééhe worry is that if death is not bad, then it htige irrational
for someone to make the customary efforts to adeth.

Death not being a harm does not mean that killorgesone (or, in some scenarios,
allowing them to die) is not terribly wrong. Theseno need to radically adjust our ethics to
accommodate Epicurus’ insight. We do not have smdbn a person-affecting morality and
appeal to death’s wrongness resulting in less duaility or other forms of consequentialism.
Nor need we appeal to the effects on the survitmaezcount for the wrongness of killing. What
we should say is that killing is wrong becausa @vents the victim from having more goods,
i.e., a longer, rewarding life. There is no probleith this counterfactual or the timing of the
benefits or their occurring in the absence of gexiblf the person had not died imWe would

most likely have enjoyed a longer life. He would/d@xisted and thus could be benefited. That

8 Jeff McMahan, The Ethics of Killing: Problems aetMargins of Life (Cambridge University Press 2Q02)4.
Ben Bradley, “Why is Death Bad for the One who DiedNous 38. (2004), pp.1-28. Harry Silversteinh&lEvil of
Death,”. 413.

® Silverstein, IBID. 409.
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is, we're saying if a certain nearby possible wakighad been actualized instead of,\the
deceased in YWvould have lived longer and benefited from the addal life in W,. This is
unlike the counterfactual deprivation account &f llarm of killing where the harm to the victim
is said to occur during the time the deceased ingelioexists.

The recommended alternative instructs us to imagiperson living longer and to ponder
whether that additional life would be good. Whabésng asked is whether the person would
enjoy more life or even whether more life woulddigectively good for him. There is no
comparison of more life to non-existence. All wedn#o do is ask if the additional years would
have been worth living. If so, we can state thatliéas prevented someone from benefiting. So
while it does not make sense to say death is bads{d.e., our being dead in the future would
not be a harm for us at that time, it is quite plale to say more life would be good for us since
we would exist as we reaped the benefits. And stesoe’s killer has done something terribly
wrong. This wrongness lies notharming the deceased, but pneventing him from enjoying
more life. Preventing someone from more life camberrible act and deserves to be severely
punished. Therefore, much of common sense mouiidyits accompanying attitudes have little
to fear from Epicurus’ view of death. For exampmee can be just as resentful towards a
murderer if Epicureanism about death is true @sweren’t. And one can hold that attitude
because of what the criminal did to his victimjulit has to be recognized that there is no
entailment from the fact that more life would beddor someone to the proposition that death

would be bad for him. Likewise, while a killer ha@mmitted a grave wrong preventing someone
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from living past T, this does not entail that he has wronged theadeckin virtue of causing
him to suffer the harm of being dead after¥

We have illuminated an important aspect of the \yn&ss of killing and why people
have a reason to go on living even though deatbti® harm. Thus we can capture what is right
about the Epicurean claim without having to abanitiewery reasonable claims that (in most
cases) more life is good, it is prudent to makerédfto stay alive, and killing is very wrong and
should be prevented and punished. So by providpiguEeanism with more support, we think
we have satisfactorily explained why posthumouskyrig people’s organs contrary to the
wishes they expressed when alive is not a harnwancan do so without having to accept
bizarre consequences like claiming that taking tivees or hastening their deaths would not be
horribly wrong.

A MorelLiberal Approach to the Body

We have one more argument to offer in favor of nrganscription. We would be happy
to learn that it merely reinforces our previousuangnt, but we expect that there will be
sophisticated readers who resist our modified Epemism. There may even be readers who
share our (non-hedonistic) Epicureanism, but belixat the dead still exist as corpses and thus
can be the subject of nonexperiential harms. Eiypr of reader may insist that they have
interests in their bodies remaining undisturbedheytransplant surgeon’s knife. They are likely

to put this either in terms of their autonomy, pditegrity or bodily property being violated if

10 Readers can now also see that there are reasbegrodent even if death is not a harm to the nistieg.
Although it would be irrational to fear the stafebeing dead, it wouldn’t be irrational to seek trenefits of more
life. Since more life would be enjoyable, the ligihave considerable reason to pursue the meanshoas end

even if their failing to achieve it due to deathuhdn’t be bad for them.
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their organs are taken. We contend that the claahdrgan conscription violates such
fundamental liberal principles rests upon a flawextaphysical assumption that a living body is
identical to a later corpse.

If you are a wholly material being and pass fronmpelive to dead but still exist, then
you would be identical to your corpse. So it wolbédYOU that is being invaded and cut open by
the organ procurement team. Assuming you are opposie transplanting of your organs, it
would perhaps be your right to control your own yttht is infringed when your body is
“dismantled and salvaged.” You didn’t want that ddayourself. You still exist and thus are a
subject of interests and harm, assuming thereareerperiential interests and harms, an
assumption which we will just grant for the sakeggument. So it could perhaps could be said
that your bodily integrity and autonomy would belgied by organ conscription since you
would still exist - though it might be better tayghat an autonomously decided upon interest is
violated since the deceased cannot at that timatohomously’

However, we do not think there are good metaphysichiological reasons for believing
any of us will ever become a corpddf we are persons essentially, necessarily creatwith
minds, then we cease to exist when our capaciiethdbught are destroyed and thus do not
remain as a mindless corpse. If we are essentiedgnisms and only contingently persons, then
it seems we are essentially alive and thus theseagonot our body in a new state, but rather is

the remains of our body. People are just mislethbystriking similarity between the living body

1 John Harris. “Law and the Regulation of Retai@¥dans: The Ethical Issues.” Legal Studies. 2222p0535.
12 Eric Olson, “Animalism and the Corpse Problem,” &kakasian Journal of Philosophy 82 (2004), pp. -285

Jay Rosenberg, Thinking Clearly About Death (Indjeolis: Hackett Press, 1981). David Hershenov, ‘Bead

Bodies a Problem for the Biological Account of Reral Identity?’ Mind 114 (2005), pp. 31-59.
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and the “freshly” dead. It is better to say a bodgses to exist when the microscopic activities
of the cells and chemicals cease to participatelife than to hold out that the body persistslunti
some vague period of decay when there is remamiorg dust than flesh and bolfeOur view

is that there really is no composite objie corpse, what exists posthumously are merely the
remains of an earlier living body.

Another reason to be skeptical that a later coigpgientical to the earlier living body is
that if dead bodies exist, they will have differpatt/whole relationships from living bodies.
Such bodies would acquire and retain parts in diffeways. We think readers should be
suspicious of objects whose parts are governedibycompositional relation at ‘&nd then a
different compositional principle later at.Trhat is, there are different criteria for whatkes
something a part of a living body than part of adlbody. Moreover, to avoid the living and
dead bodies having different persistence conditiariertiori, being distinct objects, it will have
to be claimed that bodies have disjunctive pemstgeonditions. That is, the body continues to
exist if either X conditions are met when it iS\arig body or Y conditions are satisfied when it
is dead. Rather than claim a body has disjunctarsigtence conditions, we are suggesting that
the identity of a living body and the later corgé®uld be denied.

Some readers may disagree and maintain there annadymmetry in part/whole
relationships and no need for disjunctive perstaonditions. They may claim there is one
symmetrical principle that explains the differenbesween live and dead bodies and this gives
us no reason to deny their identity. To becomerbgiahe body something must be assimilated

i.e., caught up in the life processes of the ogyaras a whole. Joseph LaPorte offers the general

13 This argument is due to Eric Olson, The Human Aalirtdentity without Psychology (Oxford: Oxford

University Press (1997), pp. 151-52.
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restriction on part replacement that “For a bodpiedeath or after, incorporation of new
matter is possible just on condition of assimilatié* Dead bodies do not assimilate, so LaPorte
concludes that “naturally there can be no para@ghent after death even though there can be
part replacement before deatfiMe suggests that there is nothing odd about songegjetting
parts at one time and not at a later time: for gdapa city might not be able to any longer
extend its boundaries because of natural obstadies it could earlier. He also suggests
disjunctive persistence conditions are not neelstiead, he argues that a body persists as long
as there remains sufficient structures composgud$ that were earlier assimilated via life
processes.

LaPorte’s above quoted symmetry principle seenfetsuggesting that those who
believe in the existence of corpses should denytiiey can get new parts and thus there would
not be any troubling asymmetry. But most peoplekliead bodies produce new parts
posthumously through bloat, decay, isolated cellatdivity and postmortem procedures.
Bloating involves the production of gases that weeparts of the body prior to death. Bacteria
that may have been considered parts of the boaydeeath, and surely then produced parts of
the living body aiding in digestion, create neweagaand parts of the deceased body. Putrefaction
is caused not just by bacteria already in the md\by insects attracted to the gases they
produce and these transform the body thus givingw parts. Putrescine and cacaverine are
both produced by the breakdown of amino acids add#ganisms and the two compounds are
largely responsible for the foul odor of putrefyiibgsh. We assume that if the corpse smells it is

in virtue ofits changing chemistry as some new chemical compouwndse ¢o be parts of and

14 LaPorte, Joseph. ‘On Two Reasons for Denying Boalies can Outlast LifeMind

*1bid.
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not due to some other compounds which are not phatte corpse but constituents of something
else that stinks. Something similar might be saiolua the adipocere (grave wax) which the
corpse’s fats sometimes produce in a process csdleonification which slows putreficatidh.

And parts of the head and chest etc. removed opaigs are then sewed back and widely
considered to be restored to the body but not bygkessimilated, i.e., caught up in life
processes. Moreover, if blood or some other liquidas exited the corpse during a postmortem
procedure but then flowed back into the body lat¢he procedure, they would generally be
considered to be parts of the body gained aftethdmat were not assimilated. So while the

living body could only acquire parts through asgiion, the dead body can only acquire parts
in a different manner.

There is also nail growth and hair growth shorftgradeath that are considered new parts
of the corpse but obviously are not assimilatethleylife processes into a living organism since
there is no longer kving organism! Likewise, after the multicellular organislies, some
isolated cells that survive for a time cannibahegacent tissues in order to continue producing
their cellular products. They thus produce whatvacdely recognized as new parts of the corpse
but they are not assimilated into a living organiurthermore, for a short time after somatic
death, cells in muscle tissues produce the lacticthat causes rigor mortis. Blood clots are also
new parts of the very fresh corpse. And if braiattas considered the correct criterion for the
death of a human organism, then the corpse woujdicall sorts of new parts as some brain

dead bodies fight infection, heal wounds, produae §ssue, manufacture hormones that

8 That people talk of corpses undergoing bodily séfjfmtion, embalment, mummification, and even flization
implies they might believe such processes invdieeaddition of body parts rather than the corpsesming

within newer and larger saponified, embalmed, mufiechior (partially) fossilized entities.
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prevent diabetes insipidus and do much else. Threxafeaders cannot appeal to a single
symmetrical principle of part assimilation, likeatrecommended by LaPorte, to avoid the
changing part/whole relations and disjunctive [gesice conditions that we find so
counterintuitive.

Another reason to deny the identity of the livimglalead bodies is grounded in how they
maintain and remove parts. For example, what makiegiid part of the living body than what
makes it part of the dead body. It may just belmnthe dead body because it pools in some
cavity. But it was part of the living body becauis@as caught up in life processes. And before a
body died, a “dead leg” or dead skin that was aogbt up in the life processes that integrate the
living organism would not properly be consideredpaf the organism any more than
prosthetics or transplants undergoing rejectionldiddowever, dead limbs and dead skin would
surely be considered part of the corpse. It issgoitd that such objects are foreign bodies at one
time but not another. So it is not just the asstioh but also those relations that maintain and
“disown” parts that are different in corpses ane Ibodies.

We do not think readers should maintain that itied body survives as a corpse as
long as “sufficient structure” remains. Compare ¢bepse’s alleged sufficient structure to that of
frozen cryptobiotic organisms which still have theructure intact and only require heat for the
restoration of life processes. Likewise, it makesse to say sufficient structures remain in many
nonfunctioning artifacts if all that is neededhs hew battery or missing part to restore function.
But there is nothing comparable with the deceasganism. Life functions cannot be restored
by adding something since the corpse does not thaequisite structures to be animated.
Adding either heat or water or air or blood or &ttic shock or a new brainstem or a

heart/lung machine or some other mechanical substitill no more restore function in a corpse

18



than it would if added to a skeleton or the dust decomposed body. Our contention is that
once “sufficient structure” is separated from fumiging, the concept becomes hopelessly
inapplicable. There remains only some physicalmésance of the corpse to the living body and
trying to capture that rough similarity by appdal$sufficient structure” amounts to “perceptual
intuition mongering.”

So if we are correct that none of us will everdiee a corpse, i.e., be identical to a
dead body, then our bodily integrity and autonoynot be violated by taking organs from the
corpse. Even if we are not identical to our livimady, perhaps just constituted by a body or
related to it in a Cartesian fashion, that bodyasidentical to the later corpse for the same
reasons just given. So it is rmir body that is being posthumously mutilated. We caipnotest
that organ conscription does something to our lag#mst our will. So no one can appeal to
fundamental tenets of liberalism and thereforentitiat the threat of postmortem organ
conscription deprives them of their rights of autmry or bodily integrity.

Some readers might still claim that the remaimstlaeirproperty to be disposed of as
they wish, just as they can make wills about thaimk accounts, land, home, jewelry and
paintings etc. If they can dispose of their eststteuld they not have the right to dispose of their
remains? We want to question whether the dead eaaid to possess property and, if they can,
that their remains qualify as their possessions.

Consider the atoms that you have lost acrosslifetthrough normal metabolic
processes. If you are of a certain age, old entmgbmprehend this article, you have replaced
virtually all of the matter you had as a child Nassume those atoms that earlier composed you
were somehow reassembled and took the appearatgsmthhad as a child. Let’s stipulate that

the reassembled body is not alive but appearswascpopse would have appeared if you had
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died in childhood. All of its atoms are the atormmattyou had at that earlier time. Should you
have a special right to what happens to the redsdsdrbody or how it is used? It is far from
obvious to us that you have a claim to somethiagj\was once part of you but is no longer. If
the matter of the corpse can be used for lifesawiadicinal purposes, we doubt that you should
be entitled to block such use.

If such is the case with reassembling atoms tha¢ wece part of your body, what then is
so special about your corpse and its organs sis@ams would no longer be parts of you?
Well, it may be that there is something speciallbioelast parts that you last possessed. We
recognize how important remains are to the relatttat survive their loved one’s death. The
need for such a physical connection was evidetitaraftermath of the World Trade Center
disaster when bereaved families, initially withautorpse to bury, expressed considerable relief
to belatedly receive the smallest physical remoétite loved one; they would then arrange a
funeral ceremony, and the buried remains and thal“festing” spot would provide a tangible
connection to the deceased. However, it is impottabear in mind that our advocated organ
conscription is not leaving families without anyddg remains to physically tie them to and
facilitate their reflections upon the deceased.

We suggested above that we were skeptical thataifpse could be considered the
property of the deceased. We do not think it abtumbhkes any sense to speak of any property of
the deceased. To own property, one must exidteletis no owner, there’s no ownership. That

is why property must change hands at death — ¢eaat the item comes to belong to no the.

1 Recognizing that the dead body cannot be ownedisbave referred to the corpse as "quasi-progesge
Theodore Silver, “The Case for a Post-Mortem Omeait and a Proposed Model Organ Draft,” Bostonversity

Law Review68 (1988), pp. 681-728.
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So one cannot claim that the deceased has a projggtt to his corpse comparable to the right
the living person has to exercise control overrtbeirent body parts. Living bodies and their
parts can’t be sold or inherited. Or if they casglaning an extreme libertarian position, our
earlier metaphysical reflections established thatémains are not the same entity that was once
alive. So there is no bodily property that persigtioss the death event that can becomesathe
property of the relatives or designated heir. Tssinguishes bodies and corpses from houses
and jewelry. However, it might be claimed that simtoms and other molecular components
composing someone at the moment of their deathspexgoss the death event, they can be
considered a person’s property and thus transféeorede’s friends or family at death. But recall
the earlier thought experiment about the readdrilglltood parts being reassembled. They
weren’t anythingo which you had a compelling claim. Bodies areidentical to the sum of the
atoms composing them. If they were, no body coubdvgSo even if one has a property right to
one’s body, it does not follow that one has a rights components after they cease to be parts
of one’s body. If you do not have a right to thenas that havéeft your body through metabolic
exchanges, it would seem that you do not have eptpor other kind of right to the atoms that
survive the destruction of your body.

If what has been said above is correct, neitheealgpo one’s bodily integrity, bodily
autonomy, or property rights can be effective iafkag people’s ante-mortem will from being
ignored and their organs taken posthumously. Sarisimgly, our advocacy of ignoring the

wishes of the deceased is not illiberal despit@itil appearance of being $b.

8 There is a further worry that many people refusednsent to organ donation for religious reaspaghaps they
fear that resurrection requires the burial (or @Bam) of an intact body. We are open to the pdl#silthat there

should be an exception on the grounds that relg@tizens will not accept our Epicurean accourthefe not
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Conclusion

We hope to have shown that thare more reasons than previously realized to now
seriously consider organ conscription. But we ateimsisting that an organ draft policy should
be implemented before any other attempt to increegan supplies. It may be that a policy of
routine salvage or presumed consent or requiragesgs of relatives or financial incentives to
next of kin is more attractive on grounds of poétifeasibility. We are well aware that a policy
whose appeal is most likely to be recognized dfters of argument in a philosophy seminar
room will probably fare rather poorly in state @tional legislative bodies. However, no one
knows for sure what future public debates will griMoreover, we believe that the gravest
objection to those just mentioned alternative pedido organ conscription, that the deceased
may not have consented, has been met by our mobdifsecurean critique of posthumous
interests and the metaphysical argument againstémgity of the living body and the corpse. So
even if our advocated policy is too extreme to pee@ublic policy, its passing muster in the
seminar room serves to make some alternative gngaourement policies morally and

philosophically more respectable than they migheotise have seen.

being a posthumous subject and considerationsrudtitotionality. (Theodore Silver claims that sealddS
Supreme Court decisions suggest that an organwloafid violate the first amendment which establsstie free
exercise of religion. Boston U Law Review.68 B.UREV. 681.) Our worry is about potential abusea sf/stem
with an exemption. People might intend to deceinegovernment about their beliefs, and conversiegy,
government might engage in heavy handed measudete¢anine their actual beliefs. Our tentative
recommendation is that the exemption be withdrasvritfose willing to receive transplants since tbagnot then
claim that resurrection worries justify keeping@itheir organs. If they think their persistenoaditions are such
that they can survive the acquisition of a transigd organ or two on earth, they surely should picteat God can

give them a new pair of organs at their resurrectio
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